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Editorial 


Following our accustomed rule we are circulating the August number 
of the Journal in the first week of September. The October number is likely 
to be mailed in about the middle of the month. 





In this number an experiment is tried—that of condensing a number of 
fairly important news items, rather than holding them in the hope that more 
space will be available in a future number. 





Month by month evidence accumulates that interest in getting our judges 
out of politics steadily gains ground. In Ohio all plans have been studied 
and the principles have been approved by generous majority voting of both 
lawyers and newspaper editors. At the July State Bar meeting the subject 
was brought to a head. There were three hours of debate, most of it accorded 
to objectors to change, and then the coordinated plan was approved by a vote 
of 209 to 72. The plan provides for appointment of supreme and appellate 
court judges by the governor from a list of three, four or five names to be 
submitted by a commission composed of a judge from each kind of court in 
the state and three lawyers, each serving for three years; for confirmation of 
appointments by the senate; and for life tenure subject to the popular will as 
expressed every six years; and the plan is made optional with the counties as 
to their common pleas judges. The key to responsibility obviously lies in 
the choice and personnel of the nominating commission. In this respect we 
believe the plan is superior to that adopted in California, where the governor 
both nominates and appoints. 

The committee has decided to defer submission of a constitutional 
amendment until the fall of 1938 in order that there may be ample time for 
public discussion. 





In this number of the Journal we present the substance of a most inform 
ative article on the subject of judicial selection and tenure which was written 
by Professor Charles T. McCormick, and first published in Illinois Law 
Review. It is unreservedly commended to our readers. And we expect to 
publish soon a comprehensive study of the problems of involuntary retire- 
ment of judges, which matter has been evaded too long in virtually every 
state. Tenure and modes of retirement are but little less important than 
modes of selection. 





Grappling the Problem of Surplus Lawyers 


The survey of professional earnings and needs made by a committee 
for the New York County Lawyers’ Association appears to be one of the 
most significant of a number of important bar association projects. It shows 
that a very thorough investigation proved that more than half of the lawyers 
in Manhattan have average of late less than $3,000 gross per annum and 
one-third are in the class below $2,000. The percentage of those receiving 
less than $500 as an average of the years 1928 and 1932 was .86 percent, and 
this figure rose to 8.79 percent in 1933. 

And so the report finds that the bar is so overcrowded “as to constitute 
a serious problem to the public as well as to the profession, for the future as 
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well as for the present.” To find assured remedies is not easy. So far as 
higher educational requirements are adopted “the profession should work for 
full and ample supporting scholarships for the most promising applicants, 
who may be without means... 

Assuming power in the state to restrict admissions the report says: “The 
humane problem of what to do with a given quantity of persons theoretically 
capable of becoming good lawyers, if they are discouraged or not permitted 
to become lawyers (at least at a given time), is a community vocational problem, 
and is not solved by dumping them into the profession. 

The committee recommends study of all means for limitation under 
present rules and the possible employment of aptitude tests, the preceptorial 
system and compulsory clerkships. Realizing, from past and present exper- 
ience, that these expedients are not sufficient, there remains the quota system, 
to be applied to New York City or New York County “limiting the number 
of lawyers to be admitted, during a given period, to a given number, if any, 
according to estimated need of the community.” Study of such a system is 
recommended. 





It is suggested also that legal work can be increased through “neighbor- 
hood clinics,” in which approved and listed attorneys would serve people of 
limited means at reasonable cost. This is a suggestion which can be tested 
only by experience. There might be in such a system genuine good for both 
public and lawyers. 





The logic in support of the need for keeping the number of lawyers 
reasonably proportionate to public needs is clear, There have been arbitrary 
limitations in the past, and, as this report says, “not everybody in New York 
today can become a doctor, plumber, school teacher or electrician, or operate 
a gas company, railroad or bank.” That there has been at times, and in some 
places a surplus of lawyers to the public detriment, has been due largely to 
professional indifference, and in part to a rapidly expanding population. 





Quite recently a committee formally requested the common pleas bench 
of Philadelphia to adopt the quota system, recommending eighty new lawyers 
each year, instead of twice as many, but failed to get approval. Meanwhile 
several other Pennsylvania counties are testing the quota plan, and if it 
spreads widely Philadelphia County may be forced to adopt it in self-defense, 
for the surplus in other counties will press upon the metropolis. 





Triumphant March of Declaratory Relief 


(May, 1936), reports such common resort to 





the field of civil procedure since our first codes 
to compare in importance and success with 
declaratory judgment procedure. In the Judica- 
ture Society’s Bulletin XIV (1919) rules adapted 
to American courts appeared in article 14 under 
the caption “declaratory relief.” To Prof. Ed- 
win Borchard, of Yale Law School, the highest 
credit must be given for the great success of 
declaratory judgment procedure, now in force in 
thirty-nine states and in the federal courts. 
Borchard’s article on Recent Developments in 
Declaratory Relief, in Temple Law Quarterly 


this procedure under the act of 1934, which made 
declaratory judgment procedure a part of the 
federal practice, that a revised edition of his 
treatise, or a supplement, may before long be 
needed. In most of the thirty-nine states the 
uniform act was adopted, and in most of them 
the development of the local act has been intel- 
ligently handled. The pioneers were Colorado, 
North Dakota, Tennessee and Wyoming, all in 
1923. 

In commenting upon cases of special interest 
in his recent law review article Professor Borch- 
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ard shows that this procedure is lending itself 
readily to the testing of constitutionality, a mat- 
ter which was discussed in this Journal (April, 
1936) under the heading Declaratory Judgments 
and Advisory Opinions. This was foreseen when 
the Judicature Society’s model rules were drafted, 
for it was provided therein that when the valid- 
ity of a statute should be involved the attorney 
general should be given opportunity to be heard, 
and in the case of an ordinance the correspond- 
ing municipal officer should be given notice. 

As for that, why should not the state or na- 
tional government, through an appropriate law 
officer, be a party, at his option, in every action 
which involves constitutionality ? 


The disposition of judges to take a liberal 
view of this procedure is illustrated in the opin- 
ion in Columbia’s Nat’l Life Ins. Co. v. Foulke, 
13 F. Supp. 350, from which the following is 
quoted: 

“This relief, though before the enactment of 
statutes of this kind it was not of general wide- 
ness, is neither new nor strange in character. It 
has been granted numbers of times in construing 
instruments to give directions to trustees and 
others obliged to carry out’ written but doubtful 
directions. The purpose of the statute is, we 
think, wise and beneficent. It will, if applied in 
accordance with its terms, effect a profound, a 
far reaching, a greatly to be desired procedural 
reform. We see no sound reason for limiting it.” 





Superintendence a Cure for Judicial Faults 


Senator McAdoo’s Bill for Additional Federal Tribunal 





Chief Justice 


Hughes Foresees Judicial Guidance in Trial Courts 


After the law has been fully restated, and the last improve- 
ment has been made in rules of procedure, we must still look to our 
judges, and especially to those who sit in the trial of cases where 
the facts are elicited and the rules of law are applied, for the true 
administration of justice. That work cannot fail to be aided by 
systematic and competent observation and report. It needs the cor- 
rection and stimulus afforded by periodic and deliberate expressions 
of the bar both in criticism and approval.—Chief Justice Hughes. 


On April 23 United States senators received 
and discussed a bill to provide a judicial hearing 
in the cases of federal trial judges whose conduct 
is criticized. Knowledge of this matter did not 
reach the Editor until it was too late to include 
it in the June number of this Journal, wherein 
we reported Representative Hobbs’ proposal that 
impeachment inquests be conducted by a senate 
committee. There is no means for learning 
whether the proposed measure will become law 
but its provisions are none the less of interest to 
all lawyers and judges, and especially so in view 
of the present keen study of the judicial office. 

Senator McAdoo introduced the bill, made an 
explanatory speech and replied to queries. His 
bill provides that complaints concerning district 
judges should go to the attorney-general, whose 
duty it would be to submit those not adjusted 
by him to a special tribunal composed of the 
senior circuit judges. This tribunal would be 
convened on the first Monday of May and No- 
vember providing the attorney-general notifies 
the judges thirty days in advance that there are 
cases on the docket. The procedure would be in 
the nature of quo warranto. And every such 
proceeding would be in addition to the existing 
power of impeachment. 


Senator McAdoo was prepared to substan- 
tiate his view that “impeachment is not the sole 
constitutional method for the removal of faith- 
less judges,” . . “In view of these clearly estab- 
lished powers in both the executive branch and 
the legislative branch to remove their own un- 
worthy members by different processes than im- 
peachment, it seems clear that the judiciary may 
constitutionally be authorized to exercise a like 
power unless the obstacles of some specific con- 
stitutional provision stands in the way.” 

The proponent also argued the propriety of quo 
warranto procedure. “The procedure I am sug- 
gesting would in no way diminish or cut down 
the privileges or prerogatives of the congress. 
The congress would be free, whenever it so de- 
sired, to resort to the existing process of im- 
peachment.” . . “The procedure I have out- 
lined would be in all respects fair to an accused 
judge. It would give to him the benefit of a trial 
in a regular court of law, sitting exclusively to 
determine the question of his guilt or innocence, 
and unincumbered and uninterrupted by other 
duties during the period of the trial. . . It would 
not impose upon [the courts] the performance 
of any non-judicial task and would invoke their 
cooperation in a matter in which they should be 
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supremely interested, namely, the preservation 
of the honor and integrity of the judicial office.” 

As to the need for supervision the Senator 
said: “Where judges are entrusted, as are the 
judges of our district courts today, with the 
management and the administration of billions 
of dollars in value of property through insolvency 
or bankruptcy proceedings, and where the effect 
of such management and administration is that 
the creditors and investors realize little, if any- 
thing, out of the properties, while attorneys’ fees 
and the fees of receivers and trustees run into 
magnificent figures, the necessary result is to 
impair the confidence of the people in the admin- 
istration of justice.” 


Formal Hearings Rarely Necessary 


Our comment on this proposal is that its chief 
virtue would probably lie in the fact that there 
would be very few instances when the special 
court would need to be convened, because the 
mere existence of such a comparatively effective 
organ would have a salutary effect, and there 
would be few complaints which could not be ad- 
justed without resort to a formal action. 

Two related developments in judicature are 
clearly above our horizon; we need for the judi- 
cial office practical modes for involuntary retire- 
ment, but even more the administrative direction 
which powerfully serves to prevent conduct 
which implies retirement. When a judicial sys- 
tem, or a single court, is provided with adminis- 
trative powers, it is by that fact provided with 
an authority to which complaints will inevitably 
flow. We have a long history in certain courts 
to justify our confidence that nothing is so salu- 
tary in the administration of justice as a means 
for receiving and acting upon complaints from 
whatever source. The writer’s convictions derive 
from about eight years of experience when nearly 
all complaints concerning judges or court officers 
in the Chicago municipal court came directly to 
him, and only a few had to be reported to the 


chief justice. There was only one instance when 
there was any embarrassment between him and 
one of the thirty-six judges of this metropolitan 
court. The system was described by one ob- 
server as creating “a court which consumed its 
own smoke.” 

It is often said of judges, in condonation, that 
they are “human.” And it is because they are 
human, and peculiarly situated in respect to their 
honor, that they are amenable to a fair system of 
superintendence. 


Chief Justice Emphasizes Superintendence 


A notable and timely addition to the discussion 
of this subject appeared in the address made by 
Chief Justice Hughes May 7 at the opening of 
the American Law Institute meeting. (Am. Bar 
Assoc. Jour., June, 1936, p. 374.) He was able 
to report improvement in avoiding delay in the 
district courts and attributed delay in fifteen dis- 
tricts to the lack of sufficient judges. Continu- 
ing, he said: 

“T have spoken of the judicial conference of 
senior circuit judges. This furnishes an oppor- 
tunity for an exchange of information as to the 
efficient discharge of judicial duty. The coun- 
cil holds the promise of a judicial council of su- 
pervision and recommendation. That organized 
supervision, in considering the needs of the coun- 
try as a whole and the way in which judicial 
work is actually performed in the various dis- 
tricts, is as important as procedural rules. After 
the law has been fully restated, and the last im- 
provement has been made in rules of procedure, 
we must still look to our judges, and especially 
to those who sit in the trial of cases where the 
facts are elicited and the rules of law are applied, 
for the true administration of justice. That work 
cannot fail to be aided by systematic and com- 
petent observation and report. It needs the cor- 
rection and stimulus afforded by periodic and 
deliberate expressions of the bar both in criticism 
and approval.” 





The cardinal principle underlying modern English procedure 
is that the parties are entitled to ascertain with precision, before 
the action comes on for trial, the matters on which they differ and 
those on which they are agreed.—D. J. Llewellyn Davies, London 


School of Econ. and Pol. Sci. 


Yale L. J., XXXXIII-3-379. 





Trial by jury in the primary and usual sense of the term at the 
common law and in the American constitution is not merely a trial 
by a jury of twelve men before an officer vested with authority to 
cause them to be summoned and empanelled . . . but it is a trial 
by a jury of twelve men, in the presence and under the supervision 
of a judge empowered to instruct them on the law and to advise 
them on the facts.—Patton v. U. S., 281 U. S. 276,289. 








More Light on Judicial Selection 


Albert Kales’ Plan for Appointment by Chief Justice Built Upon and Im- 
proved by Professor Charles T. McCormick 


In an article entitled Judicial Selection—Cur- 
rent Plans and Trends, Professor Charles T. 
McCormick has made an important contribution, 
both critical and constructive, to the literature 
on this topic. (Ill. L. R. 30, 4, Dec., 1935). Here 
are twenty-five pages of thoughtful analysis of 
existing proposals and experience, with reference 
to numerous sources. To reach the culmination 
of his thinking speedily we may say that for him 
history and experience point to the need for 
concentrating the power of selection in order 
that responsibility may be definite. He proposes 
that the governor should select from the highest 
court a chief justice, who would be empowered 
to appoint judges to fill vacancies. To this he 
would add a provision for consultation with an 
advisory group, but without dilution of responsi- 
bility, and would favor the Massachusetts law 
which requires announcement of the appointment 
thirty days before investiture, to permit of public 
consideration. 

The proposal that a chief justice should select 
judges was made entirely logical by the late 
Albert M. Kales, who based it upon the obvious 
fact that no other person could be presumed to 
command equal information or could have equal 
self-interest in good selections. Kales looked 
upon this chief justice as the administrative head 
of the state’s judicial system, the official chosen 
by the electorate to manage the system, aided 
by a council of judges, for a moderate term. To 
afford political independence for this chief admin- 
istrator it was provided that at the end of his 
four year term he would become an associate 
judge with indeterminate tenure. In support of 
this proposal Kales originated the plan for having 
the names of judges so appointed submitted to 
the electorate periodically. He suggested a first 
probationary period of three years, to be fol- 
lowed by one of six years, with tenure during 
good behavior for those who survived the second 
plebiscite. It is to be understood that the in- 
cumbent judge would have no opponent, but 
would be “running on his record.” 

This kind of tenure would be, retroactively, 
a check upon the appointing power. 
not involve risks of retirement which would deter 
deserving lawyers from accepting appointment. 
It would in practice be equal to what is ordi- 
narily called life tenure, and yet be free from 
objections properly urged against life tenure. 
Professor McCormick accepts the idea of peri- 
odic submission of judges’ names to the voters. 
He refers to it as “an idea that may take rank 
as a major invention in politics.” 

It was the logic of the Kales’ proposals that 
led a few years ago to their adoption by the 
Cleveland Bar Association which had learned 


It would. 


from several years of strenuous campaigning for 
candidates approved by the Association that the 
elective system was fundamentally defective. The 
plan as developed was as follows: election of the 
chief justice, appointment of associate supreme 
court justices by the governor with the approval 
of two-thirds of the senate (or approval by a 
council to be selected by the senate); appoint- 
ment of appellate court judges by the chief jus- 
tice with the approval of a majority of the 
justices of the supreme court; appointment of 
all other judges by the chief justice with the 
approval of a majority of the appellate court 
judges of their districts. The report adopted by 
the Association is fortified by strong reasons, as 
appears in this Journal; 10,6, April, 1927. 

But the sufficiency of logic in the political 
realm was not fully posed in this plan, or in 
Kales’. The plan was made to depend upon 
popular choice of the chief justice—and in Ohio’s 
history, as well as in that of most states, there 
were instances which suggested that elected chief 
justices might be at odds with the judges given 
the responsibility of confirmation, which, at the 
best, is but a negative check. 

McCormick improves on this by proposing 
that the “chief justice should be appointed by 
the governor from the sitting judges of the high- 
est bench for a term coextensive with that of 
the governor.” This would mean usually a brief 
term, though a succeeding governor might re- 
appoint the chief justice. The proposal has that 
excellent quality which derives from responsible 
assignment. The choice for special places by 
assignment from a competent group of officials 
is a device which serves well in the political sys- 
tem. Our author adds: “At the end of his term 
as chief justice, if not reappointed, he would re- 
vert to his former status of associate justice,” 
which would relieve him of fealty to the gov- 
ernor. “This is not unlike the situation in Eng- 
land, where the chancellor (who selects the trial 
judges) is chosen by the prime minister of the 
day, sits in the cabinet, and goes out of office as 
chancellor when the party in power goes out, but 
remains nevertheless a judicial member for life 
of the highest court.” 

Our author’s proposal avoids the use of con- 
firmations, so disposed to result in log-rolling. It 
narrows responsibility and yet permits of cor- 
rections of errors through the medium of periodic 
submission of judges’ names, which was not em- 
braced in the Cleveland Bar Association plan. 

Political Choice of Judges in England 

A word is here pertinent concerning the Eng- 
lish system, which has of late often been referred . 
to as “political.” “We want to get our judges 
out of politics,” it is said, “but the English sys- 
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tem is wholly political in nature. The chancellor 
selects only from his party.” 

No point is made by such an assertion from 
the standpoint of one who realizes that what 
in England is called politics is something entirely 
different from what we call politics. With us 
the word has followed the custom so that the 
word political implies dependency upon a system 
of material rewards for vote-getting activities, 
and nothing beyond. In England the people, by 
their votes, elect their representatives, and the 
majority party so favored becomes the govern- 
ment pro tem. It becomes responsible for all 
that occurs until the next election. Through its 
leaders it apportions the places of responsibility, 
and by their group judgments as to national 
policy it stands or falls. Its ablest lawyer be- 
comes chancellor and, whatever his party, he has 
abundant talent from which to select judges. 
These judges are independent of all political 
hazards throughout their careers. We could not 
copy the English plan without revamping our 
entire system of government, discarding cherished 
formulae, and making a government of men, and 
not of laws. But we can observe the English 
judicial system for the inferences to be properly 
drawn. 


The Kales Plan Perfected 


The present proposal may be stated thus: 
that the governor should assign one member of 
the highest court to serve as chief justice for a 
term coextensive with that of the governor; that 
this chief justice should by appointment fill 
vacancies, however arising, in any part of the 
state’s judiciary; that he should consult with a 
group of advisers; that his appointments should 
be revocable until thirty days after being pro- 
claimed; that the judges so appointed should have 
their names submitted periodically to the elec- 
torate, but without competition; and that the 
chief justice should, on appointment of his suc- 
cessor, remain on the highest court with the 
same indeterminate tenure as other judges. 

Under this plan the chief justice would be 
free to promote judges from one judicial office 
to a higher. A very important factor, often 
overlooked, is that under any system which af- 
fords security of tenure vacancies and appoint- 
ments would be infrequent. With a two-year 
term for the office of governor a chief justice 
might have no opportunity for the exercise of 
the appointing power. Infrequent use of the 
power makes it the more conspicuous. 

The foregoing is the substance of Professor 
McCormick’s proposals. But a large part of his 
article consists of analysis of other plans. He 
criticizes these on the ground that they involve 
more or less diffusion of responsibility. Hamil- 
ton is quoted from the Federalist, 76,—472. 
(1778). 

“T proceed to lay it down as a rule, that one 
man of discernment is better fitted to analyze 
and estimate the peculiar qualities adapted to 
particular offices, than a body of men of equal, 


or perhaps even of superior discernment. The 
sole and undivided responsibility of one man 
will naturally beget a livelier sense of duty and 
a more exact regard to reputation. He will, on 
this account, feel himself under highest obliga- 
tions, and more interested to investigate with 
care the qualities requisite to the stations to be 
filled, and to prefer with impartiality the persons 
who may have the fairest pretensions to them.” 

This principle was enunciated when the con- 
stitutional convention was debating selection of 
federal judges by the congress, conformable with 
the practice in a majority of the states. It was 
then proposed that selection be restricted to the 
senate, but finally the existing compromise, of- 
fered by Madison, was agreed upon. Neither 
the Hamilton nor the Jefferson supporters were 
satisfied, and certainly no delegate could have 
foreseen the outcome of the system adopted. At 
that time parliamentary government was in its 
infancy, and the separation of executive and 
legislative powers was an untested theory. The 
senate of today is utterly unlike the senate com- 
posed of twenty-six members chosen by state 
legislatures. We have long ceased to have that 
concentration of responsibility for appointment 
which Hamilton prescribed, and what we have 
would be disconcerting to Madison and Jefferson 
and all the other delegates. Our popularly 
elected senators constitute just that political 
“cabal” that the fathers inveighed against. On 
many issues our senators divide; on personal and 
party perquisites they combine in a manner more 
like a chemical formula than anything in the 
range of human relations. 

We still have faith in the executive’s capacity 
and good intentions, but we suspect the form of 
check. The problem of the states is not to get 
something equal to the federal system, but to 
get something better. 


Other Plans Criticized 


Professor McCormick is not satisfied with ap- 
pointment from an eligible list submitted by an 
efficient board or council, and says such a method 
“suffers from the fatal weakness — dilution of 
responsibility.” Continuing, he says: 

“The group-members will feel no heavy sense 
of individual responsibility as to their votes 
upon any name, first because they are but mem- 
bers of a group, and second because the choice in 
any particular instance will probably not be 
crucial, since the appointing power is more likely 
than not to choose another name from the sev- 
eral on the list. Obviously also it weakens the 
accountability of the appointing officer who can 
excuse a poor selection on the ground that he 
was limited to a list over which he had no con- 
trol. An alternative proposal under which per- 
sons on the eligible list would be elected by vote 
of the bar, seems even more objectionable.” 

Professor McCormick has had opportunity 
to observe bar functioning, where there is no in- 
tegration, and especially in Chicago, concerning 
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which place he has commented in trenchant man- 
ner, declaring that “the collapse of the theory 
of selection of judges by the people is complete.” 

It is easy to despair of any large use of bar 
voting in Cook County as a basis for judicial 
selection, but under different conditions, as in 
Utah, for instance, we might expect far better 
results than from the existing system. Wherever 
the bar plays a part it must be certain that 
judges incur no debt of gratitude to any prac- 
titioner. This can be arranged. As proposed in 
Utah the bar, by a secret ballot, would nominate 
a small list from which the governor would make 
his choice. Admitting the tendency of lawyers 
to place pliability high in the scale of judicial 
virtues, we would still expect their plan to be a 
marked improvement on popular election. 

Although digressive, it would appear from dis- 
cussion and planning in recent years, that bar 
choices obtained by mail balloting are much more 
to be respected than bar conventions. It could 
be suggested that executive appointment to fill 
a vacancy in the supreme court be limited to 
a list of eligibles emerging from a bar conven- 
tion composed of delegates chosen at district 
conventions. That it has not been suggested 
is doubtless due to the long preserved prejudice 
against political conventions generally. The 
judicial nominating convention is now seen to 
have been far better than primary nominations. 
This comment, however, is not to be taken as a 
suggestion that nominations to an eligible list 
would better be made by bar conventions than 
by bar voting in a secret plebiscite. 

While Professor McCormick puts forward his 
ideal mode of selecting judges and points to pos- 
sible defects in nominations by a small official 
board or council, his criticism is obviously not 
intended to be destructive. He makes his com- 
parisons fairly. He would doubtless applaud a 
trial of the plan of appointment by the executive 
from a small list of eligibles made up by a se- 
lect, official board. His lack of dogmatism is 
illustrated by his great satisfaction with the suc- 
cess of the California State Bar in securing 
adoption of a plan which by no means measures 
up to his ideal. 

The advisory council which he proposes for 
guidance of the chief justice should be com- 
posed, he says, not only of lawyers as representa- 
tives of the bar, but also of laymen representing 
labor, commercial and other interests. For such 
advisory purposes a large council would not be 
objectionable, but a council created to nominate 
eligibles should be compact lest individual re- 
sponsibility be diluted. 

In developing his scheme Kales provided for 
a standing eligible list to be chosen by the 
judicial council which was to be composed of 
judges who presided over divisions of the unified 
court. Albert Kales is to be credited not onlv 
with the original idea of periodic submission of 
judges’ names to the electorate. but also with 
the application of the eligible list procedure to 
the judicial field. That he was not dogmatic is 


clear from the alternative modes which he set 
forth in legislative terms in this Society’s model 
acts for creating a state-wide unified court and, 
in its absence, a unified court for a metropolitan 
district. He suggested, for instance, that the 
chief justice in appointing might be limited to the 
eligible list in only one, or two, instances out of 
three appointments; also he drafted plans for 
creating an eligible list by the votes of lawyers 
who had been in practice not less than fifteen 
years. While Kales was that unusual person 
who combined idealism with keen analysis, he 
believed also in every little step forward as part 
of a needed evolution. 

Let us see what McCormick has said about the 
California achievement. Considerable space is 
devoted to a history of the campaign and its 
detailed planning. Concluding, he says: 


Encouraged by California Achievement 


“ 


. In my opinion the California plan would 
be improved by vesting the appointing power in 
the head of the judiciary rather than the gov- 
ernor, and by fixing sole responsibility upon the 
appointing authority by eliminating the require- 
ment for confirmation and substituting therefor 
an advisory council. Nevertheless, this constitu- 
tional change in California, marking as it does 
the first important improvement in this country 
in the direction of a return to our inherited cus- 
toms in choosing judges, yields both encourage- 
ment and warning to those in other states who 
are hopeful of similar change. 

“It answers the defeatist argument, so often 
repeated in lawyers’ discussions, that no proposal 
for the appointment of judges is within the range 
of practical politics, for certainly it could never 
be contended that voters in California are less 
enamored of popular rule through the _ ballot- 
box than in other states.” 

The foregoing is supplemented by strong ap- 
proval of that feature of the California amend- 
ment which makes adoption of the system op- 
tional with counties, which, he says, “will prob- 
ably placate opposition which may be expected 
in rural communities, and will permit the change 
to be made in cities, where the need is most 
felt, without waiting for the slow conversion of 
the country districts.” 

The submission of the names of appointed 
judges with no opposing candidates is also ap- 
proved, especially on the ground that it reduces 
opposition to the proposal when submitted to a 
vote. 


Retirement Methods Also Important 


It has been said in reference to the latter fea- 
ture that periodic submission of a judge’s candi- 
dacy should impose some restraint upon incum- 
bents who might otherwise ignore sound public 
opinion. But every system of choosing judges 
implies an equally competent system of involun- 
tary dismissal. It is profitable to advance only 
one side of this subject at a time. The ideal 
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would be to confine retirement provisions to 
legislation, making it relatively easy to make 
changes if needed. We are so barren of fruitful 
experience in this field that impromptu discus- 
sions usually find lawyers with confused, if not 
inconsistent views. But there can be only agree- 
ment that removal by the legislature is political 
in nature and has not been effective, and that 
impeachment is of virtually no use in maintain- . 
ing standards of performance. It would be pos- 
sible to make a list of hundreds of judges who 
have shamed their office or failed to earn their 
salaries not one of whom could have been re- 
moved by impeachment. 

Involuntary removal must be essentially a 
judicial proceeding. Whenever the need for ad- 
ministrative direction is met in a state judiciary 
there will be means for measuring the quality of 
performance of all judges, of holding them to a 
reasonable standard, and of determining when 
they should resign or be retired. It seems at 
this stage quite possible that the imperative need 
for retiring judges when their usefulness is im- 
paired for any cause will result before long in 


provision for performing this function by a 
council of judges, or of judges and lawyers. In 
several draft amendments made in the past three 
years the nominating council is provided with 
power to retire judges for cause. Such power 
will inevitably fill the great need to this time 
experienced for an expert body which will keep 
in touch with the administration of justice and 
receive and dispose of complaints made by liti- 
gants. We have seen the successful operation 
of this principle in a number of large city courts 
over a period of years, where there is super- 
intendence, though no power of retirement of 
judges. 

In a state judiciary so properly equipped to 
place infirm judges on the pension roll, and to 
compel retirement by those found to be unfit, 
the periodic submission of judges’ names to the 
electorate will become superfluous. But this is 
not to say that it should be left out of a reform 
plan at this early stage, or that impeachment 
or any other mode of removal now current 
should be shelved. 


Ideal Organization for State Supreme Court 


A fresh attempt to relieve the North Carolina 
Supreme court from congestion and over-work 
gives great promise of success. An amendment 
to the constitution has been framed which pro- 
vides that the legislature may increase the num- 
ber of justices from five to seven, that decisions 
may be rendered by a unanimous vote of four 
justices, and that, concurrent with this provision, 
the court may, at its pleasure, divide its person- 
nel so that some members may be hearing cases 
while others are writing opinions. In other words, 
a court optionally of two divisions, but with 
' safeguards. 

Prior to the constitutional convention of 1931, 
whose work proved unacceptable, it was found 
that in 1929 the North Carolina supreme court 
was deciding more cases than neighbor states— 
about four times as many as in Virginia and 
Maryland. 

The plan is ably presented and argued in an 
article in Popular Government for May, by Mr. 
Dillard Gardner, of the staff of the Institute of 
Government, which is doing superb work for 
North Carolina state and local government. It 
is a notable plan because it represents the pres- 
ent trend away from intermediate appellate 
courts, and from unit services by all justices in 
all cases, which makes a large court less ex- 
peditious than a small one. At present a decision 


may constitutionally be made by two of three 
justices. This hole is plugged by the present 
proposal. While four concurring justices are re- 
quired by the amendment to render a decision, 
the entire court is required to sit only when con- 
stitutional questions are involved. 

Mr. Gardner’s article contains the interesting 
information that working in divisions is permit- 
ted in fourteen states and regularly in use in nine 
of these states. In those nine states five require 
that four or more justices shall serve in a divi- 
sion, and in four a lesser number is permitted. 


Detailed Operation Left to Court Itself 


The amendment is not mandatory; it is especi- 
ally apt in leaving the matter of divisions entirely 
to the tribunal itself. “How many would sit in 
a division, how often the personnel of the divi- 
sions would be changed, whether the chief jus- 
tice would sit with one or both or neither of the 
divisions, how the cases would be assigned to 
the divisions, whether there would be civil and 
criminal divisions or whether each division would 
hear all types of cases . . . these, and similar 
questions, would all be determined by the court.” 

Credit is given to the “model state constitu- 
tion,” drafted for the National Municipal League, 
for this plan. There should be a wider reference 
by lawyers to this excellent state constitution, 
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which contains the remedies for the ills afflicting 
our most significant units of republican govern- 
ment. 

This Editor regrets only that the proponents 
have not included a short paragraph in the judi- 


ciary article of the draft constitution defeated 
a few years ago, which conferred rule-making 
and administrative superintendence upon the su- 
preme court. So far as organization is concerned 
it is an improvement on the former draft. 





California Dissatisfied with Appellate System 


Committees Recommend New York Plan—Minority Report Calls 
Attention to Opportunity for Comprehensive Reform 


Although there is agreement that something 
must be done to improve the appellate court 
system, the California State Bar, after several 
years of discussion, is only now coming to grips 
with the problems involved. Committees cen- 
tered in San Francisco and Los Angeles have 
worked independently ‘and their reports indicate 
substantial agreement. 

There are four intermediate courts with 
eighteen justices. A principal fault of the system 
is that the supreme court is much overworked 
and is not able fully to coordinate decisions. The 
proposal is that there be five appellate courts 
with five justices each, and that no cases go 
direct to the supreme court except those involving 
a death sentence; that the appellate branches be 
empowered to certify questions to the supreme 
court, subject to the latter court’s approval; 
that the highest court have power to take over 
any cause pending in the appellate courts; that 
in a case involving construction or constitution- 
ality of any state or federal law the losing party 
may, as of right, appeal from the appellate court, 
providing it appears that one or more justices 
have dissented, or the decision materially modi- 
fies the judgment of the trial court. In criminal 
cases either the state or the defendant may ap- 
peal, of right, when the judgment of conviction 
is reversed or materially modified; and the de- 
fendant may appeal of right where the penalty 
is life imprisonment or the construction or con- 
stitutionality of a law is challenged. 

Finally, to prevent local congestion, the su- 
preme court is to equalize the work in the inter- 
mediate tribunals. 

The northern committee consider the matter 
of opinion writing of secondary importance, and 
apparently, that it should not be dealt with in 
the constitution. But the southern committee, 
while concurring in the proposed system, says 
that even under the present system the burdens 
of the courts might be greatly relieved “if oral 
arguments were invited in many cases and short 
oral opinions were rendered from the bench 
shortly after argument, such oral opinions to be 


transcribed by the reporter from his notes and 
filed with the clerk as the court’s opinion. 

“We believe that it would be of great benefit 
if the courts could be induced to adopt the sys- 
tem which we understand prevails in the supreme 
court of the United States, namely, that each 
member of the court reads the briefs and famil- 
iarize himself with the salient facts and the 
questions of law prior to the argument; that at 
the argument, the justices, by questions directed 
to counsel, direct the argument to those questions 
of law which they deem most important or most 
doubtful, and that at the conclusion of the argu- 
ment they meet in consultation and usually agree 
then and there upon the disposition of the case, 
and then assign it to some member of the court 
for the writing of the opinion in accordance with 
the disposition of the case upon which they have 
agreed.” But it is deemed essential first that the 
several courts shall have “caught up with their 
calendars.” Further: 

“The writing of written opinions in all cases 
imposes such a burdensome task upon the jus- 
tices, and is in many cases such an unnecessary 
waste of time and effort, that the [southern 
committee] feel quite strongly upon the mat- 
Pe 


Reform Placed on Broader Base 


The reports commented upon impress the 
reader as offering a rational remedy for the de- 
fects complained of—overwork and hasty work. 
They are frankly based upon the New York sys- 
tem. 

But one member of the southern committee, 
Mr. Alfred Siemon, files a minority opinion, in 
which he modestly suggests that the defects are 
more numerous and more important than are 
disclosed, and to that cause he attributes the 
fact that the bar generally has not got behind any 
proposal as yet, and predicts that the present 
solution will not serve needs. The courts’ fail- 
ures to enforce existing rules are blamed; records 
are too bulky, “there has been built up a host of 
unholy presumptions as to the inviolability of the 
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julgments of trial courts,” which “tend to make 
error impregnable.” 

“Tt frequently happens that important points 
are ignored [in the opinions], that sound argu- 
ment of counsel is passed over without notice, 
and that the case as stated is not the case pre- 
sented by the record . . . it is frequently diffi- 
cult to account for some decisions upon any 
ground other than that the opinion has been 
written to suit the desired conclusion. . . Not more 
than one out of ten decisions [opinions] is justi- 
fied on any other ground than the need for mak- 
ing the disposition of cases clear to the parties.” 

As a basis for planning Mr. Siemon says that 
appellate practice ought to afford some real and 
substantial relief from or method of correcting 
all forms of material error; it ought to be cheap 
and informal, with the fewest possible number 
of written opinions; it ought to be absolutely 
fair and impartial; it should be expeditious; and 
it should afford the litigants and their counsel 
the right to an open-court trial of the appeal. 

On reading this one is likely to conclude that 
the author has stumped himself. But he does 
not stop with criticism. He quotes from Chief 
Justice McNeill’s address to the Oklahoma State 
Bar, wherein Professor Sunderland’s analysis of 
the Ohio appellate system is referred to, and it 
is shown that in California the odds against win- 
ning by a second appeal are 21 to 1. From this 
he adduces the belief that “our supreme court 
has virtually ceased to exercise any substantial 
control over the uniformity of decision of the 
district courts of appeal,” which, perhaps, is im- 
possible in such a diversified system. 

“We ought to be able to find some way by 
which the alleged errors of trial courts could be 
examined informally and promptly after the trial 
court refuses to grant a new trial, regardless of 
the nature of the error. If arrangements 
could be made for the parties themselves to ap- 
pear informally before some tribunal other than 
the trial court and shortly after the case was 
concluded in the trial court, such procedure 
would in most cases satisfy the litigants and 
counsel. It would also comply with the obliga- 
tion of the state to furnish the means of review, 
and furnish the epportunity for the correction of 
error. Such intermediate tribunals need not be 
required to write opinions. In cases where it 
should decide that a new trial is necessary, it 
could order one forthwith either upon all of the 
issues, or part of them. It could also state in 
some concise form the questions involved in its 
ruling . . for purposes of appeal to the supreme 
court . . and in a short time the supreme court 
could handle all of the appellate business of the 
state.” 

The statement is made that perhaps the pro- 
posed system could be so operated as to afford 
the kind of service recommended; but, at least, 
it is not designed for the purpose. 


Minority Report Indicates Right Direction 


This minority report is significant in view of 
the justified criticism of appellate systems and 
practice in many states. It is significant in its 
purpose of coupling review closely to the trial 
court, in time, if not in propinquity. While de- 
riving from a concrete and confessedly unsuc- 
cessful system it goes far toward the idea of 
keeping, so far as possible, the steps in litigation 
close to the source of litigation. The ultimate 
ideal is that of imposing more responsibility 
upon trial courts, and to accomplish this by per- 
mitting the trial bench to conduct the first re- 
view, under an orderly system. 


The hearing of motions for a new trial by three 
judges of the trial bench should go far, at least 
in populous districts, toward effecting final dispo- 
sition of a considerable proportion of cases which 
otherwise would be appealed, and with a mini- 
mum of time and expense, both to parties and 
judges. 

California has now the remarkable success of 
the appellate branch of the Los Angeles superior 
court which disposes of. all appeals from the 
municipal court having thirty judges and juris- 
diction to $2,000. That example can be built 
upon. If superior court judges can perform this 
service with such manifest satisfaction, they 
can, by assignment to an appellate branch, dis- 
pose of a large share of their own cases in which 
dissatisfaction with judgment exists. Such juris- 
diction would have a most salutary effect upon 
the superior court judges engaged in trial work. 
The trial court would be exalted, as it should be, 
as the citizen’s first and most important defender. 


There are the best of reasons for believing 
that assignment of trial judges to appellate work 
insures abler judges than our accustomed modes 
of filling the judicial office. In Chicago three 
courts having all civil jurisdiction have eighty- 
five judges. Six or nine judges are assigned by 
the supreme court to sit in two or three appellate 
courts. . . As a practical, if not constitutional 
matter, it would be a short step, to have three 
judges from each of the three courts assigned for 
reviewing, and, dispensing with certain formali- 
ties, keep close to the trial dockets of the three 
courts. As it is, the system is closer by far to 
the plan we posit than to the California, Ohio 
or New York systems. The weakness of the 
trial bench in Chicago, owing to political depen- 
dence, is notorious, and yet that bench affords 
for review a body of selected judges concerning 
whom there is no audible complaint. 

In any state, however large, employment of 
the experience above referred to would permit of 
disposal of all cases not determined summarily 
in the districts by a single supreme court. Mr. 
Siemon does not suggest divisions of the supreme 
court, but long experience in a large number of 
states proves the success of divisional work, with 
results far better than can be achieved through 
two appeals heard in two separate courts. 
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Precedents Not Lacking 


In some states Mr. Siemon’s proposal would 
sound naive, and be charged immediately with 
the lack of precedent. But this charge is seen 
to be unfounded in the states which, in terri- 
torial days, and often later, trying and review- 
ing was done economically and efficiently by a 
single body of judges. And California, in the 
appellate branch of the Los Angeles superior 
court, has precisely the precedent needed. The 
principle exemplified in this precedent can readily 
be developed to overcome the precise defects 
complained of by the majority members of the 
committees. 


If no headway can be made for a simple sys- 
tem, and one unified through decisions of a sin- 
gle supreme court, in view of the present experi- 
ence, the failure will probably have to be ascribed 
to a mental attitude which has been manifested 
under similar conditions in many states and for 
more than a century. This attitude, though not 
easily described in precise terms, is recognizable. 
It implies an instinct for inferior courts which 
are numerous and inferior, for a succession of 
separate tribunals, each loftier and more exclu- 
sive than its predecessor. Large territory and 
large volumes of litigation stimulate this attitude, 
and it has become so common in a number of 
states, and so firmly entrenched in the legal mind, 
that reform may at first look like a step back- 
ward. 


Probably a powerful incentive behind this in- 
stinct is the desire for another try for cases in 
which the amounts involved justify persistence. 
Lawyers must be expected to admire plucky 


clients. After one, or two or three trials, and 
one, two, three or four appeals, and motions for 
rehearing, a divided court is presumed, after a 
period of years, to have rendered precise justice 
and to have stated the law wisely. But, as is 
often said, one more appeal might be even more 
precise and salutary for the law, though the de- 
cision be different. 


A Problem for the Organized Bar 


As an individual it seems unfair to blame the 
lawyer for leaving no opportunity untried, and 
the system invites this on the part of litigants 
of ample means, which includes many who can 
charge costs against consumers. But as an or- 
ganized bar the lawyers collectively must pursue 
this subject until it is understood in all aspects. 
It rests with the bar to find the best solution. 
(We had almost said “finally,” but the public 
may sometimes have the final determination.) In 
England there is sharp criticism of the time and 
cost of civil appeals, but from our point of view 
the English do not know the first three letters of 
time and cost in litigation. 

But there has been steadily some approach to- 
ward reform for a number of years. Remand- 
ings are now pretty generally understood to rep- 
resent, not the normal operations of a perfect sys- 
tem, but unfortunate failures of dn imperfect 
system. In a number of states the creation of 
intermediate appellate courts has been resisted 
strenuously, and by the bar. In a considerable 
number relief has come from having the one ap- 
pellate court work in divisions, so that uniform- 
ity of decision can be arrived at in the most cer- 
tain and convenient way. 





Review of Recent Judicial Council Reports 


In trying to review current Judicial Council 
reports it may be as well to publish a revised list 
of Councils, and the dates of their acts. 


ee 1936 Oklahoma ....... 1933 
California ....... 1926 New Jersey ..... 1930 
Connecticut ..... 1927 New Mexico . 1934 
gs RRS 1929 New York ...... 1934 
SN waeas6deh 1929 North Dakota ...1927 
SE: nie taca aah sf ee 1923 
ED 6-6 wae'deG 1927 South Dakota ...1933 
Kentucky ....... Se | Se ea a wemeuad 1929 
Maryland ....... a eee 1931 
Massachusetts ...1924 Virginia ......... 1926 
Michigan ....... 1929 Washington ..... 1925 
eee 1934. West Virginia... .1934 

Wisconsin ....... 1929 


The above list does not include two states pre- 
viously listed, namely, North Carolina and Rhode 
Island. In the former state there has been no 
activity since the act was superseded by one 


which enlarged the scope of work to include sub- 
stantive law and miscellaneous legislation. The 
Rhode Island Council for eight years did signifi- 
cant work and effected a number of improve- 
ments in practice, but the act was repealed dur- 
ing the political turmoil in 1935. Its eight re- 
ports remain as a foundation if, and when, a new 
council is created. 

This article will deal only with the Councils 
which have made reports for the year 1935. 
Some make annual reports, and others semi-an- 
nual, and some none at all. In five states the 
Councils have been created by the integrated 
state bars: Idaho, Utah, South Dakota, Okla- 
homa and Arizona. These councils do not col- 
lect statistics for the excellent reason that they 
cannot compel reports by clerks of court, nor do 
they publish separate reports. Their reports, 
and discussions concerning them, are to be found 
in the annual proceedings of the state bars. 

There are other councils which do not make 
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reports because they have nothing to report. The 
list comprises Illinois, Maryland, North Dakota, 
Ohio and Virginia. The excuse is lack of appro- 
priations, for which the depression is to some 
extent responsible, as it is responsible also for 
the defeat of judicial council bills in some states. 
The Wisconsin council was created by the act 
which conferred rule-making authority on the su- 
preme court, which provided for an advisory 
committee of judges and lawyers. The definite 
intention was to follow the English system. There 
was no requirement that judicial statistics be col- 
lected. 

The West Virginia Council is still young and 
almost without funds. The Indiana Council, cre- 
ated last year, sets for itself an ambitious pro- 
gram, announcing that it hopes “to serve as a 
means of expression for the lawyers of the state 
on all subjects in which they have a professional 
interest.” In pursuance of this broad commis- 
sion the Council on May 1, 1936, submitted to 
all lawyers in the state a questionnaire covering 
sixty-six questions, ranging from the matter of 
judicial selection, through court organization, 
civil and appellate procedure and criminal law to 
a proposal that the code of municipal and county 
law be revised. 

We have included in our list the rules commit- 


tee created by the New Mexico supreme court, ° 


though its function and tenure are not definitely 
established. At least it creates a flexible body to 
advise as to rule-making and to assist in getting 
bar understanding. 

The judicial council created by the Missouri 
supreme court is on a more substantial basis, evi- 
dently intended to be permanent, and provided 
with funds through the taxation of practitioners. 
This council has been active for some time and 
is expected to render a first report before long. 

The youngest council is that created by the 
board of governors of the Arizona State Bar. A 
committee headed by Prof. Chester H. Smith, of 
the Arizona University law faculty, thoroughly 
invéstigated the subject, filed a comprehensive 
report, and recommended that the members of 
the State Bar request the board to adopt a for- 
mal draft resolution, which was accordingly done. 


Kansas 


The ninth annual report of the Kansas Coun- 
cil was issued last December as one number of 
the quarterly Judicial Council Bulletin, which 
has a wide circulation among lawyers. The Octo- 
ber number contained an eight year “summary of 
the work of the supreme court” and other num- 
bers carry reports on projects and signed articles 
calculated to keep the bar and judiciary in touch 
with the Council’s work. The annual report 
runs to 100 pages of tabulated reports, giving a 
minutely detailed picture of litigation in all trial 
courts of general jurisdiction. It also indicates 
a continuous and strenuous activity on the part 
of council officers and members. 


The Council has put to the front of activities 
a revised probate code and a revised judiciary 
article. The latter has reached the stage of a 
draft which embodies excellent principles, and 
deserves comment. The basic plan is to have 
three courts—the supreme, district and county 
courts. This involves little change from the pres- 
ent pattern. The county courts are to have ex- 
clusive original jurisdiction in probate, adminis- 
tration and distribution, law and equity, and such 
other original jurisdiction in civil, criminal and 
special proceedings, concurrent with the district 
court, as may be provided by legislation. The 
supreme court is given power to “prescribe the 
practice and procedure in all state courts and 
provide for the selection of judges pro tem. of 
courts inferior to it. It may require district 
judges to assist in the work of the supreme court, 
and may transfer the judge of any district court 
to serve temporarily as judge of any other state 
court.” 

The provision for retirement of judges by a 
two-thirds vote of the legislature, which appears 
to be impractical and unused, is retained, but a 
novel provision is added which gives to the su- 
preme court the same power “under procedure 
provided by it . . . but neither the legislature 
nor the supreme court may remove or retire more 
than two justices of the supreme court within 
any two-year period.” 

As for selection of judges, the proposed judi- 
ciary article is adapted to the State Bar Associa- 
tion’s plan for appointment by providing that 
judges “shall be selected in such manner and 
hold office for such time as may be provided by 
law, but if terms are fixed they shall not be less 
than six years for supreme court justices nor less 
than four for other judges.” 

The draft says that the supreme court “shall 
supervise the administration of justice in all state 
courts.” This is a phrase capable of development 
to include the production of statistical reports, 
which would put this burden where it should be, 
and relieve the Judicial Council of much admin- 
istrative work. The power to remove judges 
would inevitably involve a genuine supervision, 
giving full effect to the language employed re- 
cently by Chief Justice Hughes in speaking of the 
need for standardizing practices in the federal 
district courts, some of which occasion severe 
criticism. 

The Kansas Council demonstrates its interest 
in recent developments by publishing uniform 
acts drafted for the Interstate Conference on 
Crime, to be given effect by pacts between neigh- 
boring states, approved in advance by act of con- 
gress, for the attendance of out-of-state wit- 
nesses, interstate extradition, cooperation as to 
person paroled, and cooperation respecting close 
pursuit. It also publishes a draft act to create a 
state crime commission. This matter is con- 
tained in part one of the tenth report, April, 
1936. 
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Massachusetts 


Here is a state in which so much investigation 
and planning is being done that it is hardly pos- 
sible for a foreigner to keep abreast of affairs. 
One cannot consider the work of the Judicial 
Council without reference also to its allies, for it 
all ties together. It was probably due largely to 
the compulsory automobile insurance law that 
the superior court became congested to an ab- 
surd degree, so that finally, and none too soon, 
the absolute necessity for a reformation in judi- 
cial administration was realized. 

In a number of articles in recent years we 
have tried to present the very interesting news 
concerning Massachusetts—the extension of jur- 
isdiction in the district courts so that any claim 
may be there filed, and removed, if the defendant 
wants a jury, to the superior court, which helped 
to increase production; and recently the success- 
ful use of auditors in most counties of the state 
to try motor traffic cases; also the adoption in 
the superior court sitting in Boston of Detroit’s 
pre-trial practice, which has availed to sort out 
and expedite litigation. 

The Boston Bar Association has become a dy- 
namic body in recent years, possibly because a 
majority of its members are under thirty-six. 
Near the close of 1933 it created a committee 
on activities, now, with the same personnel, known 
as the committee on study of the judicial system. 
This committee within a few weeks filed a sig- 
nificant report, and its second report (July, 1935) 
showed that it proposed to study all of judica- 
ture—a most extensive program. It has devel- 
oped momentum, and since that report, in eleven 
months, has held twenty-nine meetings. 

The Chamber of Commerce created a commit- 
tee headed by Mr. A. Lawrence Lowell, which 
submitted a report which got right down to real- 
ities, and put the responsibility for progress 
largely on the judiciary: These reports were pub- 
licized by the Boston Bar Association in its Bul- 
letin, and the Massachusetts Law Quarterly, or- 
gan of the State Bar Association. 

Finally the legislature by a resolution adopted 
in 1935 created a special commission to report 
on improvements in the district court, the use of 
juries of six, the rule-making power of the su- 
preme judicial court and the matter of increasing 
the superior court personnel. A very thorough 
and valuable report on these topics was published 
in the special May, 1936, number of the Massa- 
chusetts Law Quarterly. 

It should be understood that this state has an 
unusually simple judicial system—a supreme 
court, superior court and a district court; there 
are a very small number of statutory justices’ 
courts, with small jurisdiction, and the land 
court, which administers the Torrens system of 
title registration. Of the various principles 
brought to the front, prominent are the proposals 
for increasing the services rendered by the dis- 
trict court justices, as convenient local courts, to 


the end that every trial court may render com- 
plete justice in every proceeding; to extend rule- 
making authority; and to coordinate the system 
under effective management. 

What is said, then, about the judicial council 
report needs to be viewed against the background 
of a bench and bar far along on the road to an 
understanding of the nature of an ideal state ju- 
dicial system. 

The eleventh annual report quotes a dictum by 
Chief Justice Rugg to the effect that “The courts 
of the commonwealth constitute a single system 
for the administration of justice in conformity 
to law promptly and without delay.” This as an 
introduction to rather extensive and unsigned ar- 
guments for and against a unified judicial sys- 
tem. A reader gets the impression that the de- 
baters are not far apart, and even the program 
of the negative side would go far to improve the 
present system, and would not need to travel as 
far as in most states. 

The report tells of the solution of an old prob- 
lem through a supreme court rule of last Decem- 
ber which forbids practice as an attorney on the 
criminal side of any court in the state by a jus- 
tice, special justice, clerk or assistant clerk, of 
the district court. Probably this is a powerful 
precedent in the use of supervisory power by the 
high court. 

The council opposes the use of juries in the 
district court, because it would “slow down the 
business” but recommends that juries of less 
than twelve be usable in the superior court. That 
the machinery is ponderous is proved by the fact 
that only half of the plaintiffs in jury cases win 
verdicts, and in half of these cases the awards 
are not over $500; only 13 per cent of the ver- 
dicts carried awards over $1,000. Jurors cost the 
state about one million dollars annually, and a 
reduction to eight would save $300,000. Since 
only juror’s fees are figured here, the cost would 
be halved if juries of six were used. The pool- 
ing of jurors in the Boston courts saved over 
$40,000 in the first seven months. It is recom- 
mended that the legislature consider a constitu- 
tional amendment to permit of the use of smaller 
juries. 

The recent experience with pre-trial procedure 
in Boston is told at some length and this prac- 
tice is unreservedly commended. Similar hearty 
approval is given to the use of auditors in tort 
cases, already reported in this Journal. 

It is recommended that limited equity jurisdic- 
tion be conferred on the district courts so that 
assets after judgment may be reached without 
recourse to the superior court. A draft act is 
presented which provides that a majority of the 
justices, and a majority of the judges of the Mu- 
nicipal Court in Boston, shall have power to 
make appropriate rules for the new practice, in- 
cluding rules for rehearing through the appellate 
divisions of said courts. As for these divisions it 
is proposed that their jurisdiction be extended 
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to matters of law, because they have functioned 
ably in a narrower field. 

The district courts, having now no limit on 
civil jurisdiction, should have their rather exten- 
sive criminal jurisdiction increased, to include all 
offenses for which are provided alternative pen- 
alties of a state prison sentence or fine or im- 
prisonment in a jail or house of correction. This 
would enable the local courts to dispose of all 
cases in which the punishment may not be less 
than a state prison term. 

The council was requested by the house of rep- 
resentatives to give an opinion on a bill which 
would legitimize lawyers’ contingent fees without 
qualification. The council reverts to its position 
in its fourth report that by rule or statute con- 
tingent fees should not be greater than one-third 
of the amount recovered except by express ap- 
proval of the court. The common practice when 
a contract is made is to provide that the fee shall 
be reasonable, and not more than one-third, or 
some other fixed percentage. 

To prevent a second trial of a misdemeanor case 
on appeal, it is recommended that respondents 
may have the choice of trial in the superior court, 
and, if convicted in the district court, shall have 
review only in the appellate division of that court, 
a plan which has worked well in civil cases for 
a number of years. It is recommended that the 
experiment be tried first in the Boston municipal 
court. At present the appeals afford time for 
jockeying with the prosecutor to obtain better 
terms. 

Massachusetts was the first state to provide 
state-wide small claims procedure. The rules 
permit installment payments of judgments, 
and it is now recommended that the justices of 
the district court be given statutory authority 
for the use of contempt proceedings on failure to 
comply with the court’s orders. There are now 
about 20,000 small claims cases every year. 

It is reported that the supreme judicial court 
submitted five advisory opinions to the legisla- 
ture last year. 

A number of less significant, but not unimpor- 
tant matters, are considered, and complete drafts 
of acts accompany every recommendation which 
involves legislative action. The usual statistical 
record is appended. 


Program for District Judges 


Because the Judicial Council finds strong allies 
in the agencies above referred to, and all are 
working to a common end, it seems appropriate 
to refer to the report of the legislature’s special 
commission on the district courts. Progress here 
will bring immediate results. Though the facts 
are a little elusive, there appear to be 72 district 
courts, with 64 regular district judges, besides 
the nine judges of the Boston Municipal Court, 
who have like jurisdiction. Then there are a 
number of special justices, established, it would 
seem, as a matter of economy. It appears that 


all these justices, outside of Boston, have meager 
salaries and are expected to practice law. 

So this court, with greatly extended jurisdic- 
tion of late, and capable of transacting a very 
large part of the judicial work of the state, has 
suffered as every court of limited jurisdiction suf- 
fers. Everywhere it is considered that misde- 
meanors and the smaller civil cases can be tried 
by any judges who can be obtained cheaply, and 
payment solely by fees has, from our colonial 
days, been considered public economy. 

But Massachusetts has been in advance of all 
other states by providing salaries, though mea- 
ger, and especially in advance, by having these 
judges appointed like all others, and with life 
tenure. But, again, the fact that the courts seem 
of less consequence has resulted in the selection 
of judges who could not aspire to the superior 
court, or, perhaps, the kind needed would not ac- 
cept the inferior position and pay. 

The situation was improved locally years ago 
by the creation of the Boston municipal court 
with an executive chief justice, but elsewhere 
throughout the state, though there is a presiding 
board, there remains, on the whole, a great need 
for coordination and increased administrative 
controls. 

The most vexing feature has been the practice 
by special justices (some of whom “sit only a 
few hours in each year”) in their own courts, and 
of having partners who practice before them. The 
small remuneration opens the way to this other, 
and more harmful method of making the appoint- 
ment pay. Regular justices also call in specials 
to sit for them so they can carry on their office 
practice. 

So the commission demands full-time service 
by judges who are not permitted to practice law. 
The supreme judicial court, by a rule adopted 
last December, forbade justices and clerks from 
practicing on the criminal side of their courts, 
but, while this rule appears to constitute an as- 
sumption of responsibility by the high court, it 
is in itself insufficient. 

This commission, comprising two senators, five 
representatives, the chief justice of the superior 
court and two practitioners, comes out squarely 
for rule-making power in the judiciary with no 
limit whatsoever except that the legislature may 
repeal any rule, and may make any rule. This 
is the English and Canadian system, and in those 
countries it has never created disharmony. The 
legislature relaxes. 

The remaining recommendations of importance 
are two; first that a circuit system be set up, so 
that justices would not be tied down to cases 
arising in their own towns, nor would they be re- 
quired to assist in all parts of the state; and, 
secondly, that adequate administrative control 
should be established. 

We have referred to the proposals in the re- 
port which received the signatures of all ten com- 
missioners, but several of them disagreed as to 
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several features, and individually rendered minor- 
ity opinions. 

With the forward strides in Massachusetts in 
recent years, and the planning which has been 
done, and the exceptionally high talent employed, 
it is possible that before long this state will take 
the lead in the major, fundamental reforms in ju- 
dicial administration. 


Michigan 


The sixth annual report of the Michigan Judi- 
cial Council, covering the year 1935, is notable 
for two features: it carries a very complete 
description of the “pre-trial docket” of the 
Wayne circuit court, and it affords an analysis of 
the distribution of court work in the various cir- 
cuits which proves the need for rearrangement to 
equalize the load. 

The account of pre-trial procedure in Detroit 
was prepared by Mr. Frank E. Cooper, of the 
Detroit bar, for the University of Michigan Le- 
gal Research Institute. A similar important 
study showing progress, or the way to attain it, 
has been a feature of every report made by the 
council, of which Edwin R. Sunderland is secre- 
tary. The following topics have been dealt with: 
condemnation (1931), discovery (1932), organi- 
zation and operation of courts of review (1933), 
declaratory judgments (1934), the office of the 
“Friend of the Court” in Wayne County (1935). 

The pre-trial, or ‘pre-view docket is probably 
more a matter of administration than of proce- 
dure, though it involves both elements. Mr. 
Cooper gives a detailed account of it, which 
should be of value in every state, and especially 
in all of the larger cities, though it is readily 
usable, with great benefits, in any county. This 
topic has been dealt with in this Journal (Vol. 
16, 136, 141, and Vol. 17, 140). The latest re- 
port of the Massachusetts Judicial Council tells 
of similar success in saving time for judges, law- 
yers and litigants since this method was adopted 
by the superior court in Boston. 

Civil litigation increased throughout the past 
year in Michigan, and criminal cases were fewer. 
There has been marked reduction in supreme 
court cases. The statistical record shows a very 
pressing need for rearrangement of circuits. In 
St. Clair County, with two judges, the trial load 
per judge was 30 cases; in Washtenaw County 
294 cases came on for trial.” Judges are trans- 
Wayne County has received less assistance be- 
cause the supervisors refused to appropriate 
money, and the court has lost some ground, 
ferred to assist where needed by the presiding 
judge of the circuit courts. For three years 
though speedy trial is given in every case in 
which the moving party waives jury trial. At 
this point it is interesting to note that while the 
judges sitting in Detroit devoted a total of 4,881 

*But there must have been some very long trials 
in St. Clair County, for the average time per case 
was 9.1 days. 


days to judicial business, only 821 days were 
needed for jury trials. One observes also that 
the average time per case, whatever its nature, 
was 1.7 days, which seems to indicate a very de- 
liberate mode of trial. 

While Wayne County gained 632 days by 
transfer of judges (as against 2,028 in 1932) the 
gain in the rest of the state was but 62 days, and 
in five circuits, while the other circuits suffered 
a net loss of 536 days. The tables show that 
generally throughout the state there was an in- 
crease in civil cases on the docket at the close 
of the year, and since the load per judge in some 
counties was low it would seem that transfers 
were not sufficient or that this method can no 
longer serve its full purpose. It is now up to 
the legislature to reapportion the counties. 

In 1858, when ten circuits were established, 
there was presumably an equalization of business. 
Since that time the changes have been to increase 
the number of circuits to 40. In the past fifteen 
years, while the state gained heavily in popula- 
tion, and a large portion of it has lost popula- 
tion and industry, the legislature has taken no 
step to equalize judicial work, and perhaps never 
would have considered the subject if there were 
no Judicial Council to present the facts and fig- 
ures. And perhaps it will not now be aroused by 
a mere report. The constitution permits of ar- 
ranging circuits in districts, and any legislation 
should take into consideration the opportunity 
for creating administrative districts, and so re- 
duce the distance between the homes and the 
work of “visiting judges.” 


New Jersey 


The sixth annual report of the New Jersey ju- 
dicial council does not lack the dynamic quality 
of its predecessors. It constitutes virtually a 
document comparable with the bulky and expen- 
sive crime surveys made in a number of states. 
When the New Jersey legislature became inquisi- 
tive as to the administration of criminal justice 
in the twenty-one counties it had, in the coun- 
cil, an agency fully prepared, not only for assem- 
bling vital facts, but for analyzing them and 
making impregnable recommendations. The leg- 
islature by joint resolution requested this study 
and report. The council took its statistical rec 
ords for 1933-4 as the basis. It was aided br 
Mr. Leonard V. Harrison, of the Rockefelle: 
Foundation and Mr. Morris Ploscowe, experts in 
this work. 

The report proper deals with the steps in prose- 
cution, trial and sentencing. There are following 
eleven appendices containing fifty-four pages of 
tables, in which the several kinds of offenses are 
separately listed. A graphic and startling proof 
of the increase in crime is presented. At page 
57 are shown the number of cases listed in three 
trial courts of the twenty-one counties in the fall 
terms of 1900, 1910, 1920, 1930 and each subse- 
quent year. Here one sees at a glance totals for 
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a county leaping from 58 in 1910 to 539 in 1931, 
and from 110 in 1920 to 1,209 in 1930, taking 
the first two counties listed. One thinks that it 
is time for New Jersey to bestir herself or relin- 
quish the term “Jersey justice.” The final test 
of criminal law administration is not the per- 
centage of convictions, but the volume of re- 
ported crimes. 

From the body of the report one discovers that 
while New Jersey is a small and compact state it 
has successfully avoided coordination and re- 
tained local powers of officialdom. Reference 
will be had here to only a few of the findings re- 
vealed by the records and to the recommenda- 
tions. While the average of failure to convict in 
cases disposed of by the courts is 34.2 percent, 
the counties vary from 76.6 percent to 3.2 per- 
cent. In the comment on these figures the re- 
port says: 

“Careless and haphazard methods are charac- 
teristic of American prosecution. Prosecutors 
are also amenable to improper influences. The 
prosecutor’s power to dismiss criminal cases may, 
therefore, be used as a shield for the guilty.” 

And while the prosecutor has no absolute 
power to nolle pros. “the court must proceed on 
the basis of knowledge supplied to it by the 
prosecutor.” The percentage of disposed of cases 
dropped by motion of the prosecutor averages for 
the state 15.6, but varies from 3.2 to 38.4. The 
work of the police looks, on its face, to be much 
better, since in the two years only 9.1 percent of 
the cases were dismissed because of failure to 
arrest. 

Only eight percent of the cases in the two 
years had jury trials. Acquittals by juries made 
in 1934 only 4.1 percent of the entire body of 
cases, but 47 percent of those so tried, and again 
the range was abnormal, from 13.3 in one county, 
to 68.4 in another. 

The recommendations number nine, and are 
briefly stated as follows: complete supervising 


authority by the attorney-general over all prose-. 


cutors; general supervision of local police forces 
by the state police; reports by sheriffs on all un- 
served criminal warrants; placing the county pro- 
bation systems under the supervision of a cen- 
tral court; creation of a central adjustment court 
of three full time judges to review sentences and 
supervise probation; reorganization of the minor 
criminal courts; shortening the time between the 
crime and its punishment, and especially in the 
appellate courts; higher standards in selection 
and tenure of law enforcement personnel; inter- 
state cooperation. 

All of these recommendations are supported by 
_ facts and reasons and with sufficient explana- 
tions. 

The report then harks back to its notable re- 
port in 1932, in which it proposed amendments 
to the judiciary article, at the special request of 
the legislature, to bring order out of a chaotic 
system of courts. 

The report is augmented by a “study of the 


work of the English court of criminal appeal. 
with special reference to its adaptability of 
its essential features in New Jersey.” Of this 
appendix more will be said in a later number of 
this Journal. 


New York 


To acquire, or to confer, an understanding of 
judicial council work and proposals in New York 
is no easy matter. It is apparent, and has been 
for two or three years, that the state is in a fer- 
ment over judicial reform. The state commis- 
sion authorized by the legislature during the 
Roosevelt administration still carries on, even 
after succeeding in its most notable efforts in 
getting the Judicial Council and the Law Revi- 
sion Commission established. There has been 
great activity in all three rings, and Governor — 
Lehman has exerted a great force, especially with . 
respect to changes in criminal law and procedure. 

The Judicial Council is amply financed. It has 
its recommendations published in separate parts 
as legislative documents, it brings out annually 
its pamphlet report and later a bound volume 
which contains also the recommendations; and it 
keeps the press informed through mimeo hand- 
outs. 

Sixteen of the Council’s recommendations were 
enacted in 1935, its first year. This year sixteen 
measures, embodied in thirty-five bills, were en- 
acted, and one was vetoed because of the passage 
of a similar bill. The report lists thirty-seven 
pending subjects under consideration, ten of 
which are continued from the preceding year. 

The studies and recommendations are mostly 
in the field of civil practice, though some would 
affect criminal practice also. Most of them have 
little significance for other states, being efforts 
to get rid of defective rules or to fill in gaps, but 
are of local importance. That the Council does 
not limit its program to minor matters is proved 
by its attachment to “unification of the courts 
and revision of the judiciary article.” 

Among the recent enactments are the follow- 
ing: Reduction of the groups exempt from jury 
service from about fifty to twenty-five. Clarifi- 
cation of rules concerning bills of particulars. 
Permitting a party to contradict his own witness. 
Provision for levying executions on choses in ac- 
tion. Summary judgment extended to manda- 
mus proceedings. 

The report contains tables showing the amount 
of delay on dockets in all courts. Comparison is 
made with two preceding years, and it appears 
that in 1935 a great improvement was effected, 
so that “there is less delay than for generations.” 
And “the improvement is due to many factors, 
but by and large to the increased efforts and at- 
tentions of the judges and their willingness to 
adopt the suggestions of the Council.” 

In the metropolis, which includes two appellate 
districts and five county supreme courts, the only 
long delays are found. Law dockets in the Bronx 
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are twenty months in arrears, in Manhattan, 32 
months, in Richmond, sixteen. In the rest of 
the state there is no delay in a majority of coun- 
ties, and in only a few a delay exceeding eight 
months. As is usual, the congestion, where it ex- 
ists, is mainly caused by tort cases. The record 
is not so good in the various criminal and in- 
ferior courts of the metropolis, but Chief Justice 
Crane has deemed it timely to say that the judges 
need not fear a reduction in offices because when 
the slack is all taken up they can “get rid of the 
high pressure disposition of masses of cases,” and 
may obtain legislation reducing fees so that fewer 
persons with claims will hesitate to resort to liti- 
gation. 

As for the governor’s part in the fields of judica- 
ture and penology, it should be said that he sum- 
moned a conference on crime, the criminal and 
society which began Sept. 30, 1935, and lasted 
four days. The published transcript of this con- 
ference makes a volume of 1,336 pages. As a 
result Governor Lehman sponsored sixty bills in 
the recent legislature, and led a hard fight for 
several months to get thirty-seven of them en- 
acted. 


Texas 


In its seventh annual report, dated Dec. 1, 
1935, the Judicial Council of Texas was unable 
to report any progress in legislation although its 
recommended bills were all reported out of com- 
mittee. Among them was a bill to amend the 
judiciary article and so permit of increasing the 
personnel of the supreme court, which has but 
three members. This bill was approved by the 
then justices and favorably reported, and, like 
the others, will be introduced in the next ses- 
sion. It provides for adding two more judges in 
each biennium until there are six more, or a total 
of nine. Decision must be by a majority of the 
judges, which seems to imply the use of divisions. 
Without divisions there can be no increased pro- 
ductivity by the court without some loss in study 
of the records by justices who concur in the de- 


cision. Provision is made for the calling of not 
more than six appellate or district court judges 
to assist, but no more judges shall sit in any 
case than the number of elected supreme court 
justices. There is also a provision for the filling 
of gaps so made in the appellate courts by the 
calling of trial judges. 

The article permits the legislature to “confer 
upon the supreme court and the justices thereof 
such judicial administrative powers and duties” 
as it may deem proper. 

This Council has ten standing committees, 
doubtless a great convenience in such a large 
state. The committee on court organization and 
administration has made the recommendation, 
among others, that juries shall consist of “six 
members in all civil cases, and in all criminal 
cases except capital ones.” 


Wisconsin 


The statutory rules committee devoted a con- 
siderable amount of time to improvement of 
civil procedure in 1935, and about twenty 
amended rules and new ones were approved by 
the supreme court, ordered to be published and 
given effect on Jan. 1, 1936. There were also 
several repeals. A reading of the court’s order 
conveys the impression that the machinery set 
up for rules revision is operating very well. It 
was intentionally made like the English plan, so 
that practitioners would not only be represented 
in the drafting of rules, but also would be enabled 
to submit proposals with entire freedom. 

Only one of the proposals made by the com- 
mittee was rejected. New rules are published as 
a supplement to the State Bar Journal, with ex- 
planatory notes, and in the reports, and the offi- 
cial revisor of statutes, who is an ex-officio mem- 
ber of the advisory rules committee, inserts the 
rules in the Wisconsin statutes, which are kept 
up to date by revisions every two years. Most 
of the changes represent refinements and correc- 
tions. They are published in volume 217, Wis- 
consin Reports. 





The practice of criminal law is the show window of our pro- 


fession. Give it the attention that it consequently deserves. 


See 


to it at that both sides of this show window are properly trimmed, 
to the end that it shall not improperly represent to the public the 
great profession of the law.—Harold E. Stassen. 





Should our laws be so constructed that a defendant can make 
more money out of breaching a contract and litigating than by 
living up to his obligations? Does that not put a premium and 
encourage dishonesty as against honesty, and should not the pre- 
mium, if it is to be given at all, be put on the side of the honest 
man, rather than on the side of the dishonest man?—Justice Edward 


R. Finch. 
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Autopsy on Victims of Legislature 


President William H. Rogers takes more than 
seven pages of the Florida Law Journal (Jan. 
’36) to analyse the failure of his State Bar As- 
sociation to win legislative favor in last year’s 
session. ‘There’s many a needed lesson for the 
organized profession in this critical study. There 
has been for many years as much of the ludicrous 
as of the pathetic in the way bar associations 
muster opinion and get bills introduced and then 
patiently prepare for defeat again after two 
years. All that can be known about legislative 
methods is known by certain lawyers, and some- 
times the associations benefit from this know- 
ledge; but, taken as a whole, the profession has 
proved hundreds of times over that it is childish- 
ly naive in the field of promoting worthy legisla- 
tion. It has proved that the ablest lawyers often 
assume that once they have convinced themselves 
of the value of a measure it is certain to be 
enacted. 

Of course there have been, since bar associa- 
tions began a few years ago to make serious 
legislative programs, hundreds and hundreds of 
laws enacted in the profession’s field, and nearly 
every one the product of the wisdom, or the in- 
terest, of individual lawyer legislators. The re- 
sistance of judiciary committees, composed ex- 
clusively of lawyers, to bar measures, should 
long ago have led to serious studies of the rea- 
sons for failure. 

As for lay legislators it is easy to ascribe their 
skepticism to current prejudice against the pro- 
fession. Lawyer legislators too often have never 
been subject to association influence, and feed 
their egotism with envy of bar leaders. They 
know that associations cannot strike back. They 
largely monopolize the technique of getting 
favored bills advanced in various ways and of 
making trades. 


Bar Started Too Late 


To get back to Florida: the State Association 
banked too much on success in previous sessions 
when revision was obtained of probate and 
chancery practice. It departed from its rule of 
studying and advancing only one subject at a 
time. It did not complete its bill drafting until 
after the session was under way, a session of only 
sixty days. The four measures were, briefly: 
repeal of obnoxious amendments made on the 
floor when the probate code was under considera- 
tion; improvement in legal educational require- 
ments; a constitutional amendment reorganizing 
the inferior courts; and an amendment relating 
primarily to the selection of circuit judges. 

Only the first succeeded. It was the fight 
against higher educational standards that did the 
most to enlighten proponents. The opposition 
of vested interests readily accounted for failure 
of the inferior courts amendment. Hostility 
against the circuit court proposals was so power- 
ful that the bill was not even introduced. 


President Rogers conducted an autopsy. He 
found that one-third of the legislators were 
lawyers, but less than half of these were As- 
sociation members. So only fourteen percent of 
the legislators were members, and only about 
one-third of these “evinced the slighted personal 
interest in Bar Association proposals.” Worse 
than failure was the fact that bad faith was 
charged against the Association. It was pictured 
as a group seeking special favors. After all the 
patient and disinterested work that had been 
done, these charges rankled. They seemed to 
indicate that popular jealousy of the profession 
made it a winning game to attack the proposals 
of bar leaders. 


Legislators Give Reasons 


President Rogers bases his views on replies re- 
ceived from many legislators to his request for 
information. It appears very clearly that many 
young legislators intend to become lawyers and 
intend to keep the doors ajar for their admission 
with only superficial preparation. They are en- 
tirely willing to maintain rigorous standards for 
other professions, but they assume that there is 
little more in the lawyer’s field than can be 
readily acquired by a man who is himself mak- 
ing laws. Of course lay legislators are at the 
mercy of sophistory advanced by those who want 
the profession left open to all aspirants. 

A number of legislators replied that prejudice 
existed against measures sponsored by the legal 
profession and others justified their position by 
asserting that a majority of the profession, a 
majority of the Association and a majority of 
the lawyer legislators did not favor the bills. 


One Camp of Lawyers Enough 


From all this information President Rogers 
distilled sound advice. First there should be a 
more inclusive bar organization, so as to avoid 
“the existence of two camps of lawyers, in the 
state and in the legislature.” There should be 
a limitation of measures submitted at one session. 
There should be more time for deliberation on 
proposals by the conference of delegates and by 
the Association. “We cannot gain our end by 
the mere production of a highly meritorious 
measure. It takes more than that. The bar as 
a whole must be fully informed, and also con- 
vinced.” Our author might well have stressed 
more emphatically the need for “wider publicity 

. and more widespread support, both from 
lawyers and laymen.” ‘The secret of success in 
a number of instances in other states has been 
support by newspaper editors. This support is 
to be had for the asking. It should be a major 
part of policy. And why should not the organized 
bar plan to have one of its ablest members 
elected to the legislature? When success is 
achieved it is usually to be credited in large part 
to the efforts of a lawyer legislator who exerts 
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himself, though not elected expressly for that 
role. A few years ago in Michigan Mr. Oscar C. 
Hull, of Detroit, consented to serve two terms in 
the legislature and while he was persuading 
members to support important bar measures he 
rendered a very great service to the people of 
the state in other ways. Must this experience 
always be unique? 


Short Session Is a Curse 


President Rogers believes that the reverses he 
relates may be worth more, by way of education, 
than passage of the three defeated measures. He 
concludes by pointing out that legislators them- 
selves, in a sixty day session (presumably less 
than thirty-six working days), cannot possibly 
orginate any comprehensive program for the 
administration of justice. The state has no legis- 
lative reference bureau, no judicial council, and 
the supreme court is too busy to perform this 


function. There is no department of justice and 
paid commissions are expensive and “thus far 
have produced nothing much of value.” So the 
job depends on the State Bar Association. 

It may be suggested that the excellent organiza- 
tion already accomplished might be augmented 
by a judicial council, composed of lawyers and 
judges, which would at slight expense correlate 
constructive efforts. 

The constitutional limitation of the legislative 
period to sixty days reflects popular distrust of 
the people’s parliament. The limitation is a 
cruel one, damaging popular interests by mak- 
ing it impossible for comprehensive programs of 
legislation to be developed. It is a cruel re- 
striction on the efforts of worthy lawyers and all 
worthy citizens that they must compete with 
policital interests in a narrow vortex, and, failing, 
wait nearly seven hundred days for another op- 
portunity. 





News and Comment in Brief 


Judicial Independence in Chicago 


Reverting to the resignation of forty-one judges 
from the Chicago Bar Association because the 
board of governors proposed to hold them to 
the American Bar Association canons of judicial 
ethics (canon 28), which was reported in the 
June number of this Journal (page 20), it strikes 
one on further reflection, that the judges’ action, 
alleged to be in defense of their independence, 
overlooked one important factor. Canon 28 says 
that judges should avoid “making or soliciting 
payment of assessments or contributions to party 
funds.” In the pre-depression days the usual 
average assessment of a candidate for the bench 
was about $3,500. This was not such a high ante 
as it looks, considering that in six years the 
office would yield $60,000 for municipal court 
judges, and $90,000 for judges of the other 
courts. But it figures up for eighty-six judges an 
average of a little more than $50,000 a year. If 
the judges had acted with their accustomed de- 
liberation, they might have chgsen to retain bar 
membership, costing them individually about $40 
per year, to retain goodwill and confidence, and 
explained to the political bosses that it was 
against conscience, professional morals, and good 
taste, to pay one cent of tribute. Aside from the 
cash saving, there would have been such inde- 
pendence as those judges have never dared aspire 
to. It seems too bad that they so feared de- 
pendence upon the Bar Association when their 
real dependence is upon party leaders, the very 
thing that the Association wished to free them 
from. 


This is not intended to impugn the characters 
of these hasty judges. Their names have not been 
published by the Association but we assume that 
the list of forty-one includes some excellent 
judges. The trouble is that they seem to have 
been victims of mass psychology. 


“Preview” Procedure in Cincinnati Court 


The most recent instance of the adoption of 
pre-trial hearings appears to be in the Cincinnati 
common pleas court, where it is given the more 
appropriate name of “preview” procedure. As to 
this matter of nomenclature it may be said that 
pre-trial procedure includes such long-established 
elements as discovery and summary judgment. 
Very strong arguments, based upon ample ex- 
perience, support these procedural methods. But 
there seems to be less need for discovery and for 
summary judgment, as separate steps, in De- 
troit, where the pretrial, or preview, procedure 
originated. Of course, even though there be 
some competition between these methods, all are 
needed, and in every court of civil jurisdiction. 

Now the Cincinnati court joins with the su- 
perior court in Boston in acclaiming preview 
hearings. Judge Nelson Schwab, of Cincinnati, 
says that the principal purpose was to dispose of 
every type of preliminary question in order to 
shorten the time of trial. But experience has 
shown that there is benefit also in “stimulating 
the preparation of cases not ready for trial 
wherein depositions in foreign jurisdictions are 
necessary. The court will then make a setting 
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of the cases which will permit the taking of such 
depositions.” 

A year ago, when preparation was being made 
for the experiment in Boston, considerable em- 
phasis was put on the need for lawyer coopera- 
tion. The comment in this Journal was that the 
factors most needed were judicial stamina and 
impartiality. It is a satisfaction now to know 
that there has been virtually no difficulty as to 
lawyer cooperation. As in Detroit the bar soon 
came to realize a direct and personal advantage 
in having cases carefully checked up in advance 
of going on a trial calendar. 


Junior Bar Emerges in Canada 


Three years ago the younger members of the 
Canadian Bar Association were given opportun- 
ity to work together in a junior bar committee. 
This committee’s report at the last convention 
told of concentration upon two subjects, legal 
aid and encroachments. A start has been made 
in aid for poor persons in a few provinces. The 
junior committee recommends that the duty be 
assumed by juniors in all the larger communities, 
in conjunction with social agencies; that deans 
of law schools be invited to detail senior stu- 
dents in their cities; that at the outset the bu- 
reaus limit their service to giving advice, with 
increased participation as facilities are increased. 
It is anticipated that the provincial Law Soci- 
eties will sponsor this work by juniors. 

As for encroachments it is proposed that the 
public be informed of the “contribution which 
lawyers can make to the life of the community,” 
and that the provincial legislatures shall be in- 
duced to cooperate by needed statutes. It ap- 
pears that in British Columbia “adjusters” have 
been doing a flourishing business in settling 
motor tort claims acquired in the same manner 
as on our side of the boundary line. 





Governor Put in His Place 


Thanks to its governor, Massachusetts has en- 
joyed a short period of righteous indignation. It 
appears that the governor threatened to examine, 
as to physical and mental fitness, before his ex- 
ecutive council, all judges over seventy, and 
caused a letter to be sent to the chief justice on 
this subject. The reaction was strong. Massachu- 
setts still preserves a memory of the time when 
her judiciary was not independent. 





Worst Features of Bar Integration 


Addressing the Toledo Bar Association, Mr. 
Joseph L. Stern, formerly president of the Cuya- 
hoga County Association, revealed the arsenal re- 
lied upon by opponents of inclusive bar organ- 
ization. His seven principal objections follow: 


“1. The plan calls for compulsory payment of 
an annual license tax as a prerequisite to the right 
to practice law.” Quite true, and there are states 
which impose a higher tax and give the profession 
nothing in return for it. 

“2. The management is delegated to a board 
to be selected through some political system.” 
Not “political,” but corporate. 

“3. The Ohio courts have adequate power and 
authority for the admission, discipline, suspension 
and disbarment of lawyers.” But the courts need 
help to catch ’em. 

“4, Judicial functions are transferred to a 
bureau or board, with broad powers of suspension 
and disbarment, and with only a colorable, tech- 
nical right of appeal to the supreme court.” 
Enough color, though, to make ’em see red and 
feel blue. 

“5. Regimentation is substituted for merit and 
education; coercion for liberty; beaurocracy for 
the judiciary.” We pass. 

“6. It’s construction is abnormal—from the 
top downward, instead of from the bottom up- 
ward.” You must be standing on your head. 

“7. An integrated bar is un-American and un- 
lawyer-like.” But it’s constitutional, and has be- 
come naturalized. 





Economy Through Use of Referees 


Considerable information was given in the 
April, 1936, number of this Journal, at page 170, 
concerning the success of the Massachusetts plan 
for referring motor tort cases to auditors for 
trial. In the first experimental year this prac- 
tice was initiated in ten of the fourteen counties. 
While 3,807 motions for references were allowed, 
the number actually referred was less, because 
settlements were immediately effected in 420 
cases. At the end of the year many references 
were still pending, but reports had been filed in 
2,193 cases, and of these, 1,089 had resulted in 
settlements. In 664 cases plaintiffs demanded 
jury trial after reference, in 515 defendants did 
likewise, and in 28 cases both parties were dis- 
satished. On the whole the experiment is looked 
upon as a great success, relieving congestion to 
some degree in the superior court, and affording 
a great saving to litigants and public. The audi- 
tors received an average per case of $22.37 and 
there was no other public charge. 





Believe It or Not 


Reliance upon the legislature to regulate prc- 
cedure “is no more consistent than legislation 
which would prescribe the treatment which must 
be given by a physician in treating the sick and 
injured,” says a committee of the Idaho State 
Bar. One reason for advocating court-made rules 
is that “very few lawyers are elected to the 
legislature.” Believe it or not, there was not a 
single lawyer in the 1935-36 legislature. 
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Post-Admission Education in Cincinnati 


The junior bar committee of the Cincinnati 
Bar Association has made plans for a course of 
lectures intended to aid the younger practition- 
ers. The intention is to get started this fall, to 
have evening sessions, to make the course free, 
and to “explore the possibilities of post-admis- 
sion education.” This appears to be the first 
response to the articles in the American Bar As- 
sociation Journal, and this Journal, concerning 
the highly successful courses which have been 
given in New York City for three years under 
the management of Mr. Harold P. Seligman. 





Nothing Sacred in Politics 


Reasons for adhering to popular election of 
judges in Mississippi are set forth in an article 
by Mr. Charles L. Garnett in Mississippi Law 
Journal for February, 1936. “Our governors, for 
thirty years, have, almost without exception, been 
candidates for the United States senate at the 
same time they were candidates for governor. 
With them the executive mansion was only a 
roadhouse where they stopped to rest and refresh 
themselves while assembling and reorganizing 
their valiant troopers for the final bloody charge 
on Washington. Naturally, when they got into 
office they were reaching in every direction for 
appointments with which to reward the faithful; 
nothing was too fine, too sacred, for them to 
grab, if they thought they could get away with 
it. Most of the hell I have seen in Mississippi 
politics the past thirty years—and I have seen 
plenty of it—had its origin in the appointive 
power of the govesnor . . . there can be no polit- 
ical machine without plenty of appointments for 
the boss. Then why be fools enough to place the 
judiciary, even remotely, within the governor's 
reach?” 

The argument would be conclusive were it not 
for the possibility of limiting the governor to 
choice from a small list submitted by a non- 
political body and of providing indeterminate 
tenure. There are such bodies performing pub- 
lic duties of various kinds. The quotation again 
illustrates the difficulties of government, and 
hence its power to fascinate. 


A Way to Reduce Public Expenditures 


“T firmly believe that a conservative estimate 
of the total savings by the public defender’s 
office to Cook County up to Nov. 1, 1935, is 
greatly in excess of $600,000.” So said Chief 
Justice Philip J. Finnegan, of the Criminal Court 
in Chicago, in the Journal of Criminal Law and 
Criminology. 

One of the conspicuous sources of economy lies 
in the assignment of defenses to the public de- 
fender. In New York, Mr. Mayer C. Goldman 
reports, a fee of $1,000 is provided for assigned 
counsel in a capital case. This is doubtless an 


outside figure, but the cost for this service for 
indigent prisoners has been considerable in many 
cities, and in Detroit has exceeded in some years 
$100,000. Capital cases are important, but often 
not as hard to try as conspiracy cases or some 
of the new, statutory misdemeanors in Illinois. 
Goldman insists that all criminal defenses should 
be conducted by lawyers specially selected and 
“inspired more by a sense of public duty than 
by the mere lure of a fee.” But why—‘“mere.” 


Making it Hard for Ambulance Pursuers 


In view of the vast increase of negligence 
cases in the supreme court in New York City it 
appears likely that before long the bench will be- 
gin to suspect that ambulance chasing is again 
a thriving business. There is much to be learned 
from the activity and success of the Los An- 
geles Bar Association in enforcing the city and 
county ordinances, and especially against laymen, 
who now have a virtual monopoly. The Associ- 
ation’s committee has a full-time investigator and 
counsel. It has been found very effective to re- 
ceive daily reports of all accidents from the 
police and sheriff. Persons named in the reports 
receive letters requesting them to inform the 
committee about solicitation of claims. 


Small Claims Branches Succeed in New York 


Some information is now available concerning 
the operation of the small claims branches of 
the Municipal court of New York City, which 
were opened in five boroughs on Sept. 1, 1934, 
under an act sponsored by Gov. Herbert E. 
Lehman. The jurisdictional limit is $50 and only 
individuals are permitted to sue as plaintiffs. 
Service is effected by registered mail, and with 
entire satisfaction. This year a total of 17,000 
suits is anticipated, with the prospect of con- 
tinued growth. The service is not based solely 
on aid for poor persons, but as much on a saving 
of the court’s time, and therefore the financial 
status of the plaintiff is not considered. Any 
claim, including tort claims (but not summary 
proceedings for the recovery of real estate), may 
be sued at slight cost. 

A thorough study of operations in the Brook- 
lyn branch for the first six months has been 
made, but not published. In thirteen percent of 
the cases plaintiffs were represented by counsel. 
There were no jury demands. A filing fee of 
$1.25 is exacted, but in a wage claim the only 
cost is that of mailing the summons. The re- 
port shows that the “great bulk of cases” in- 
volves claims under $30. The average was found 
to be $26.37. The sums demanded totalled 
$58,297; judgments amounted to $29,513, and 
there was collected on these judgments $3,586. 
The collection of less than thirteen percent makes 
litigation appear rather silly, but when data is 
acquired on judgment collections in the higher 
courts, it may not appear out of line. 
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The source of our information is a preliminary 
study making thirty-two typed pages, which con- 
tains so much carefully considered advice that 
one must assume that this procedure will be de- 
veloped along lines which will best serve liti- 
gants and the court. 


Michigan Interested in Judicial Selection 


Members of the Michigan State Bar are re- 
quested to reply to a questionnaire covering the 
various proposals as to judicial selection. Since 
the questionnaire was submitted with no explana- 
tion, argument or citations, and three-fourths of 
the members may be presumed to be uninformed 
as to the excellent work done in this field by the 
former State Bar Association, the result of the 
voting will be quite unpredictable. For promotion 
of new ideas a questionnaire which precedes ade- 
quate information is a risky thing. 

It is significant however that the State Bar is 
interested. Michigan appears to be ready, or will 
be after the first Monday in November, to take 
definite steps toward getting its judges out of 
politics. 


Selling Integration on Installment Plan 


The Ohio Bar Association has been stimulating 
its members by regional meetings this year. The 
one held at Lima in June heard an excellent pres- 
entation of the need for integration submitted 
by Mr. Emery A. McCuskey, of Canton. His 
answer to the argument against paying dues de- 
serves attention. “It is hard to believe that fifty 
cents per month is an unfair burden, or in fact 
any burden at all. The lawyer to whom the 
franchise io practice law is not worth fifty cents 
per month has a problem which is wholly un- 
related to the organization of the bar.” In Ohio 
the bar is committed to the theory of integra- 
tion by rules of court. The opposition takes the 
form of clamoring for affiliation as a substitute, 
which would inevitably lead to complete organ- 
ization in a few years. 


What Administrative Direction Accomplishes 


When the common pleas court, sitting in 
Cleveland, acquired an executive judge, about 
thirteen years ago, the average cost to tax pay- 
ers of each case was $38.25. In the first year 
the cost, due to an improved assignment system 
and supervision by the chief justice, was reduced 
exactly one-third. According to the twelfth an- 
nual report, covering the year 1935, the cost was 
reduced to $20.69, which is more than forty-five 
percent less than the cost first reported. Judge 
Homer Powell has filled the office of chief jus- 
tice continuously. 

It was the assignment system developed in 
Cleveland that enabled the superior court of Los 


Angeles County to lift itself out of the pit of 
glutted dockets. It enabled the circuit court sit- 
ting in Detroit to synchronize the daily work of 
the courts, and from Detroit has gone to Boston 
along with pre-trial, or properly pre-view, pro- 
cedure. The improved name we derive from the 
common pleas court of Cincinnati. 

The recent Cleveland report states that felony 
cases are disposed of in an average period. of 
five days. Commonly arraignment follows the 
day of indictment, and trial comes on the third 
day. When reports were begun five judges were 
needed for criminal trials, and now two are suffi- 
cient. 





Can Oral Argument Justify the Time It Takes? 


The appellate division of the Los Angeles 
County superior court, which has made an envi- 
able record in reviewing cases tried in the mu- 
nicipal court, having jurisdiction to $2,000, re- 
ceives no briefs but relies wholly on oral. argu- 
ment. It may be noted that the courts in which 
the seemingly important cases wherein damages 
of $50,000 or more are demanded, yield very few 
judgments for more than $1,000. 

In his “Laws and Jurisprudence of England 
and America,” Chief Justice Dillon said that the 
judges of state supreme courts “begrudge the 
time necessary for full argument at the bar. . 
They prefer to receive briefs. . . I distrust the 
soundness of any decision of any court, of any 
novel or complex case, which has been submitted 
wholly upon briefs. . . Mistakes, errors, fallacies 
and flaws elude us, in spite of ourselves, unless 
the case is pounded and hammered at the bar. 
This mischievous substitute of printer’s ink for 
face to face argument impoverishes our case law 
at its very source, since it tends to prevent the 
growth of able lawyers, who are developed only 
in the conflicts of the bar, and of great judges, 
who can become great only by the aid of the bar 
that surrounds them.” 

Perhaps the prejudice against oral argument 
derives from two wrong uses, first permitting it 
weeks in advance of’a study of the record, and, 
secondly, permitting argument to be tedious and 
time consuming. 

Consider the United States supreme court, 
which could never accomplish its work if so 
crippled. In that tribunal the briefs are studied 
shortly before argument is heard, and, with mu- 
tual concentration by justices and attorneys on 
key points, the court can satisfy itself as to all 
that can be asserted and claimed by both sides, 
and proceed then promptly to a conference, and 
ordinarily, to an assignment for opinion writing. 
In the supreme court of Oklahoma the practice 
is to determine the facts and points of law in- 
volved, invite argument if it is needed, and reach 
a decision shortly thereafter. 

Oral argument can be permitted to become an 
incubus, or, properly employed, may be a great 








AMERICAN JUDICATURE SOCIETY 57 


conservator of a court’s time. It may, indeed, 
as Chief Justice Dillon believed, develop great 
advocates and learned judges. 

Referring to the practice in the federal courts 
of review Mr. L. L. Bomberger, of Indiana, has 
suggested: “It might be wel] to require counsel 
to submit a brief of points for oral argument so 
many days before the argument and to confine 
the oral arguments to these points. Some stu- 
dents of appellate procedure recommend the 
hearing of this argument before the briefs are 
filed, and then confining the briefs to the points 
on which the court indicates a desire to hear 
further.” At least it seems essential to make 
the reading of briefs, the argument and the 
court’s conference closely synchronized. 


Experienced Lawyer Service Growing 


The Illinois State Bar Association is now able 
to direct members to their colleagues who are 
registered as “experienced lawyers” in more than 
two hundred special fields, and who will, for a 
moderate fee, enlighten those who inquire. And 
still there are special fields in which there has 
been no registration. Secretary Stephens has 
found that there are as many as three hundred 
fields for legal service, concerning each of which 
some Illinois lawyers are informed but never all, 
or even a majority. The Michigan State Bar 
decided to afford its members a similar service 
as soon as it can be arranged. This opportunity 
for retaining clients and rendering service in un- 
usual lines will doubtless in time be universal. 
It is one of the fine fruits of bar organization. 





A Directory of Specialization 


The Sangamon County Bar Association, Illi- 
nois, proposes to develop the experienced lawyer 
service for local use by both lawyers and public. 
There will be a directory showing how members 
classify themselves. Of over two hundred kinds 
of legal service a general practitioner is said to 
be familiar with less than one-third. The New 
York State Bar Association pioneered in getting 
out such a members’ directory. 


Law Lists and Unauthorized Practice 


Mr. Boyle G. Clark, appointee of the Missouri 
supreme court for the superintendence of court 
committees in the state’s thirty-eight circuits 
which exercise authority over unauthorized prac- 
tice and bar discipline, delivered a rousing ad- 
dress at the Kentucky State Bar convention in 
April, and in June at the meeting of the Ten- 
nessee Bar Association. The Missouri enforce- 
ment of rules which forbid a division of fees 
between lawyers and laymen, and the listing of 
lawyers in directories not approved by the court, 
promises to spread widely in a short time. The 


Oklahoma State Bar was the first to follow the 
Missouri lead. 


Judicial Opinions via Alphabet Blocks 


Mr. Robert L. McWilliams, San Francisco, 
is sponsor for a letter from an unnamed New 
York lawyer, which was published in California 
State Bar Journal for February, 1936. The cor- 
respondent complained of the failure of a New 
York State appellate division to assign reasons 
for certain decisions, making it appear that 
silence was necessary to preserve the appearance 
of consistency. He went on to say: 

“T have sometimes wondered if it were not 
possible to provide that a memorandum be filed 
referring briefly to the principles or authorities 
on which the case was decided, and get such a 
rule observed. 

“The court could, in most of the cases, where 
an opinion was not really needed to explain the 
ruling, put the grounds of the determination in 
three, or at most, ten lines. We occasionally find 
such memoranda as ‘affirmed on the authority of’ 
such a case. In the English reports we fre- 
quently find terse statements of general principles 
as the controlling basis of the decision. Such 
opinions, in most cases, especially on the law 
side, should be ample. 

“T am disposed to be against the statutory 
provision in question, but am also opposed to the 
long disquisitions with which appellate judges 


are prone to illustrate rather their own ignorance 


that principles have been long established, than 
their erudition in discovering those principles. 
“Unfortunately, most opinions seem to be pre- 
pared on a totally different plan, one more like 
the so-called case system for the study of law, 
which seems to have been devised on the basis 
that a competent law student need not be far 
enough. advanced mentally to be able to grasp 
a legal principle independently on statement of 
it; but was well enough equipped if he could be 
led along to that result by some kindergarten 
method, along the line of alphabet blocks.” 


Oklahoma Solves Problem of Delay on Appeal 


Under the above caption this Journal published 
(February, 1936) a very condensed report on 
the success in Oklahoma of the cooperation of 
trial judges and practitioners with the supreme 
court. A very full account is to be found in 
Oklahoma State Bar Journal (March, 1936) in 
the form of an address by Chief Justice Edwin 
R. McNeill, with statistical tables. A continu- 
ance of this practice should entirely remedy the 
evil of congestion before the end of this year. 
The court, employing other means, and at great 
expense, never succeeded in clearing its docket. 
Considerable advantage has been had, however, 
for several years, through employment of a law 
clerk for each justice. The Chief Justice said: 
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“When it becomes apparent that conditions 
are such that a court cannot avoid delays to liti- 
gants it is apparent that there is a weakness in 
judicial functioning. . . We find that the indus- 
tries have increased efficiency by diligent applica- 
tion of more efficient equipment, and it seems to 
me that if we find legal conditions and fossilized 
rules of procedure out of tune with modern con- 
ditions we should not hesitate to change our 
plans in administering justice. . . I.am not pre- 
pared to say that this court could not satisfy 
constitutional requirements by promulgating 
‘ memorandum decisions, or by the simple an- 
nouncement that the trial court is affirmed.” 

This is a cautious statement, but encouraging. 





Fight Unauthorized Practice in Washington 


It was stated obiter in the last preceding num- 
ber of this Journal that disbarred lawyers con- 
tinue to practice openly in the District of Co- 
lumbia. ‘The statement was challenged by the 
committee on unauthorized practice of the Dis- 
trict Bar Association. This committee is active 
in curbing unlawful practice and is keen for 
clues. It has been successful in so many in- 
stances, and has reached out so widely for facts, 
that it is justified in resenting the imputation. 
The statement objected to reached the Editor 
about two years ago, and perhaps it was then 
anachronistic. 


It appears that Richard L. Merrick and Rich- 
ard A. Harman, chairman and secretary, opened 
the campaign as individual practitioners before 
the committee was authorized, and while the 
Association was endeavoring to get a bill through 
congress. ‘They demonstrated that no new law 
was needed. They routed a retail credit asso- 
ciation, forced the American Automobile Asso- 
ciation to cease maintaining a legal department 
for the benefit of members, educated the realtors, 
cited more than forty agents, and never lost a 
single case. The committee has sent a question- 
naire, with quotations from decisions by supreme 
courts, to 870 companies and individuals, which 
also asks for cooperation, and negotiations are 
in progress with the Bankers’ Association and the 
Association of Certified Public Accountants to 
reach a working agreement. Washington is a 
particularly difficult field, but the committee ap- 
pear “to have the situation in hand.” 





Proud of Oklahoma State Bar 


The Oklahoma Bar appears to lead the states 
with its annual special number of its Journal 
containing the bar act, the officers and committee 
members, rules, advisory opinions and register of 
members. It makes a pamphlet of 104 pages. 
When it lists “experienced attorneys” it will be 
perfect. 


Examining Bar Applicants in a Federal Court 


We have always given full faith and credit to 
the story about the Missouri master plumber, 
who, upon being introduced to a lawyer when 
he chanced to be at the state capital, was taken 
before the supreme court and admitted on mo- 
tion. The plumber appreciated the honor, and 
when he attended a plumbers’ convention in 
Washington, he told a senator about it, and next 
day was admitted to practice in the United States 
supreme court. Then his luck turned, and his 
name was stricken. 

We recall only one other reference to the mat- 
ter of admission to practice in a federal court. 
Since October, 1935, the federal court for the 
western district of Missouri has applied a rule 
which requires an applicant for admission to ad- 
vance a fee of five dollars, pass a written ex- 
amination on federal practice and procedure, 
given by a committee appointed by the court, and 
pay one dollar more when admitted. When the 
rule was adopted in January, 1935, the total num- 
ber entitled to practice in that court was 350; 
before the rule took effect October 1, an addi- 
tional number of 1450 had been admitted. 





Michigan State Bar Aids Governor 


In Michigan the governor suggested to the 
State Bar commission that it might render a pub- 
lic service, in which a judicial attitude is needed, 
by investigating current criticisms of the cor- 
poration and securities commission. Although 
this job is not within the field of judicial admin- 
istration, the bar commission accepted it and ap- 
pointed a committee of three to investigate and 
report. ' 





New York City’s Jumbled Courts 


While such a detailed subject cannot person- 
ally interest lawyers in other states, reference is 
needed to one of the numerous fields of effort 
which have been developed in New York City and 
State, and month by month have increased their 
momentum, since Governor Roosevelt in 1931 
signed the bill creating the commission on the ad- 
ministration of justice. The citizens budget com- 
mission, through Chairman Kenneth Dayton, of 
the committee on cost of administration of the 
New York City courts, submitted a report last 
year which points to tremendous savings to be 
made available by better coordination of the 
city’s courts of limited jurisdicton. Four courts 
participate in criminal jurisdiction; domestic re- 
lations is best left to the municipal court, it is 
reported, but the magistrates and special sessions 
courts should be combined. These two courts 
employed in 1935 a total of 621 persons at a 
cost of more than $1,900,000. It is recommended 
quite naturally that the combined court should 
have administrative direction. The expected sav- 
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ing of half a million seems far too small. (But 
of course saving public money is not favored by 
everybody in the metropolis.) 

The county court, though hedged by the con- 
stitution, is so peculiar that we will not attempt 
to define its jurisdiction. It appears no longer 
to be needed and its jurisdiction should be dis- 
tributed between the “organized” and compara- 
tively successful municipal court and the supreme 
court. 

In New York, more conspicuously than in most 
other places, unification of tribunals is impera- 
tively needed, and with administrative controls, 
not only to improve and expedite justice but to 
save money now wasted. 





The Bewildered Lay Practitioner 


Unauthorized Practice News for May contains 
an editorial in which it is said that in nearly 
every instance in which a layman is accused of 
practicing law he has been assisted by a lawyer, 
and naturally cannot understand why he should 
be singled out for a citation or injunction when 
he has done the best he could. This blunt state- 
ment appears to represent the last stage of the 
campaign which the bar has conducted in this 
field, or will be the last stage, when the principle 
involved is acted upon. 


A Simple Appellate Procedure 


Since the beginning of this year Ohio lawyers 
have had an appellate code so simple and ra- 
tional that they have found it difficult, appar- 
ently, to use it. At various local and regional 
bar meetings the simplicity has been explained. 
One great feature of it is that it treats an appeal 
as 4 mere continuation of the action tried below, 
which is properly called a step toward judicial 
unification. Readers interested in the subject 
should find this new procedure well worth study. 





Patching the Judicial Election Garment 


The Ohio supreme court found it easy to ap- 
prove a recent act which requires candidates for 
judicial office in counties where there are two 
or more judges to specify the particular judge- 
ship to which they aspire. This saves the incum- 
bent from running against the entire field of can- 
didates, a very important matter in the more 
populous counties. The new law undoubtedly 
tends toward security of tenure, but, as is said 
in the Ohio Law Reporter (May 11, 1936): 

“Presumably the strong candidate, that is, the 
man with a large personal following, will win 
more easily in a bracket than in a field, without 
regard to his ability as a judge, and if he happens 
to be an inferior type of judge he will be quite 
as hard to dislodge notwithstanding the better 
opportunity to focus public attention on his 


shortcomings.” Also; when there are but two 
candidates, the argument ad hominem comes to 
the front, and “The temptation to make an in- 
terbracket fight a purely personal affair may be- 
come almost too great unless the candidates de- 
cide to appeal to the voters’ party loyalty, which 
isn’t exactly what they are supposed to do in 
Ohio.” 

Slowly the fact emerges that a mass of people 
who do not understand judicial qualifications can- 
not, by law, be provided with necessary wisdom. 





Arbitration in Negligence Cases 


The Pennsylvania Bar Association Quarterly 
has published an article concerning arbitration by 
Mr. John G. Jackson, widely known as former 
chairman of the American Bar Association com- 
mittee on unauthorized practice. The author 
deals especially with the arbitration of negligence 
cases in New York. The Municipal Court has 
provided by rules, under the statute, and ap- 
proved by justices of two metropolitan appellate 
divisions, for this expeditious procedure. At the 
time of writing about 200 cases a month were 
being arbitrated by a panel of arbitrators selected 
from 300 lawyers who had “pledged their time 
and services in aid of this movement without com- 
pensation” More recently the system was ap- 
plied in the City Court of New York. Mr. Jack- 
son’s article closes with these words: “It is all 
too true that time is often on the side of one of 
the parties to a litigation, but it is seldom, if 
ever, on the side of justice. The bar of New 
York City has recognized this in its efforts to 
substitute for time as an arbitrator a well or- 
ganized system of arbitration designed to secure 
prompt and just disposition of controversies.” 


Short Bar Acts and Court Responsibility 


Because the second edition of State Bar Acts 
Annotated is nearly exhausted, the Conference of 
Bar Association Delegates is about to bring out 
a third edition, which will include the Michigan 
and Louisiana acts. As bar committees prepare 
for legislative campaigns next year it becomes 
more apparent that opinion trends toward the 
brief act which empowers, or directs, the su- 
preme court to provide the details of organization 
by court rules. The short act adopted in South 
Dakota in 1931 introduced this principle; it pro- 
vided for by-laws and rules to be effective on ap- 
proval of the supreme court. It has proved en- 
tirely successful. The more recent Kentucky and 
Michigan acts are still more brief, with depend- 
ence upon the supreme court for rules to imple- 
ment the act. In Texas and Indiana this policy 
was followed in 1935, and is likely to be adopted 
in South Carolina, where a longer bill was de- 
feated this year. 

When only the principles involved are up for 
discussion in a legislature and reliance is had 
on supreme court rules and supervision in re- 
spect to mode of organization, it is pretty hard 
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for opponents to predict that the scheme is going 
to ruin the profession. If there is any doubt as 
to undue delegation of legislative power the bill 
may confer needed powers on the state bar and 
embody the essential features of self-government, 
without hampering the work to be done by the 
court. 


The Michigan act further illustrates the oppor- 
tunities under this plan for making the supreme 
court responsible for the successful operation of 
the state bar. It may, by amendment of rules, 
increase the number of commissioners which it 
directly appoints, and so obviate any possibility 
that unworthy members of the state bar may 
secure control, or even seriously embarrass the 
organization by the election of members to repre- 
sent their interests. When the highest court is 
made responsible for its organized bar there can 
be assurance of success regardless of the size 
and population of the state or of its cities. 


Public Learns About N. C. State Bar 


Popular Government, the unique, extremely 
useful and widely circulated organ of the North 
Carolina Institute of Government, now includes 
news regularly concerning the State Bar. The 
public were informed in detail recently of the 
operation of the State Bar’s disciplinary powers. 
“Uninformed people have not always been just 
to the bar in the past, thinking that it did noth- 
ing to rid its ranks of unfit attorneys and charg- 
ing that it was willing to whitewash those of its 
number against whom charges were preferred. 
Many of these critics did not know that prior 
to the 1933 State Bar act, the bar had no power 
to regulate its members.” This State Bar is pe- 
culiarly fortunate in having its affairs aired in a 
journal of popular circulation, though this may 
lack some of the qualities of a regular profes- 
sional organ. 


Utah to the Frorit in Criminal Procedure 


In its report to the legislature last year the 
Utah State Bar set forth its proposals concerning 
a better mode of selecting judges and the draft 
constitutional amendment. Concerning criminal 
law thirty pages of the printed report contained 
recommendations for amendments to the code, 
most of which were promptly enacted and would 
not have been but for the confidence reposed in 
the State Bar. We are indebted to Mr. Carl 
Badger, chairman of the section, for a detailed 
account of the changes made, and have failed 
heretofore to find space for this information. But 
the success of that bar has been rather widely 
published, especially in the American Bar Jour- 
nal. There is probably no state in which recom- 
mendations in the model criminal code have been 
adopted to an equal extent, and none in which 
the criminal practice is so nearly on a par with 


the present ideals. One of the amendments fa- 
vored by the State section, which was not 
adopted in legislature, was the provision for a 
fractional verdict. Utah has been most insis- 
tent of the states in belief that the apostolic 
number of jurors is inconsequential; it is likely 
before long to realize the logical absurdity and 
practical inconvenience of the unanimous ver- 
dict. 


Function of a Really Supreme Court 


The Pennsylvania Bar Association Quarterly 
(April, 1936) contains an excellent article con- 
cerning the supreme court’s problems and meth- 
ods by Chief Justice John W. Kephart. Deplor- 
ing the court’s lack of rule-making and adminis- 
trative authority he said: 

“ It lacks power to coordinate the activities of 
the various judges of the state in such manner 
as to relieve congested districts, and to require 
judges who are not busy to sit therein and in 
general to make such changes and such orders as 
would lead to the improvement of what might be 
termed the judicial business of the state. Such 
power, unhampered by legislatively created bar- 
riers, is necessary if litigants are to have their 
causes determined and receive justice without de- 
lay. To make this court a real supreme court it 
should be supreme in all matters pertaining to 
the judiciary and the system within which it op- 
erates.” 


Conciliation Procedure in Cincinnati 


The common pleas court for Hamilton County, 
Ohio, has until recently confined efforts toward 
conciliation of cases to a single branch, as in 
Cleveland, but recently adopted a change of rules 
which implies such efforts in every civil trial 
branch. Judge Stanley Struble, who had been 
serving in the conciliation branch, vigorously op- 
posed the change. 


Moving Forward in Minnesota 


The district court for Hennepin County, Minn., 
has created a commission of three members to 
aid the court in the suppression of unauthorized 
practice. The commission is directed to proceed 
with formal hearings, a record of testimony, and 
is given the power of subpoena. “The participa- 
tion through connivance or cooperation by at- 
torneys, clerks of court or others” in unlawful 
practice is to be investigated. 

Clerk Gunderson, of the Minnesota supreme 
court, has evolved a plan whereby all judges and 
prosecutors would receive the court’s opinions 
promptly and without charge, and members of 
the bar for an annual fee of five dollars. At 
present opinions go only to the judges and at- 
torneys in the several suits, and the price charged 
for a complete service to any other person would 
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amount to $500. It would be necessary to have 
an appropriation by the legislature to carry the 
service until a considerable number of subscrib- 
ers could be obtained. 





Look at the Record 


There are frequent references to the abuse by 
federal trial judges of their power to advise the 
jury as to the facts of the case. Quotations from 
the appellate courts are employed to create the 
impression that it is very difficult for trial judges 
to indulge in comment on testimony and evidence 
without committing error. 

As to this readers are referred to a scholarly 
article by L. Arnold Weissberger in Brooklyn 
Law Review (March, 1936), in which it is said: 

“Exceptions to the trial court’s comment on 
the evidence were considered by the supreme 
court in 43 cases and by circuit courts of appeal 
in 184 cases. The supreme court found error in 
11 cases and the circuit courts in 61. Thus, only 
227 appeals from jury-trial judgments in the 
federal digests for a period of more than a cen- 
tury were based (in whole or in part) upon al- 
leged improper comment, and of these, only 72, 
or less than a third, were deemed to show abuse 
of the privilege of comment.” And this may be 
contrasted with “the proportionately large num- 
ber of reversals for expression of opinion in 
jurisdictions forbidding comment — reversals 
which were without regard to the character or 
extent of the opinion expressed. . . The salu- 
tary and desirable uses of the right to comment, 
adverted to by courts even when most condemn- 
ing a specific excess, are not to be sacrificed be- 
cause, like all privileges, the right is subject to 
abuse.” 





Why Not Save Money? 


The Kentucky State Bar has succeeded in hav- 
ing the price of statutes reduced from $35, plus 
$10 for an annual supplement, to $25, effecting 
a saving to the profession of $40,000. 





Constrained by Discretion 


The Boston Bar Bulletin, edited by Mr. Dun- 
bar F. Carpenter, and the Massachusetts Law 
Quarterly, edited by Mr. Frank W. Grinnell, have 
each published the Michigan State Bar act and 
the supreme court rules pursuant thereto, which 
provide for organization and operation. Discre- 
tion obliges us to make no comment on this lest 
we scare the bird off its nest. 





We Don’t Live Forever 


One of the misfortunes of the legal profession 
has been the advanced age of its members who 
become leaders and advisers. They do their part 
nobly and pass to their rewards. But of late one 
can hardly open any of the forty or more bar 


publications without finding some reference to 
the ambitions of the junior members. Improve- 
ment of their profession’s status, in all that is 
reported, appears and reappears like the theme 
of a symphony. They comprise a body of law- 
yers of constantly increasing number who will, 
apparently, live to see the fruits of their leader- 
ship. 

And this suggests that honors are due Judge 
Swaney of Chattanooga and Mr. Edmund Trabue 
of Louisville—the former because he induced the 
American Bar Association to tackle the crime 
problem, and the latter because he has for thirty 
years or more spoken at every opportunity for a 
better mode of selecting judges. Their leader- 
ship has been invaluable. Later—Soon after this 
paragraph was written news came of the death 
of Mr. Trabue, a lawyer of the kind that the pro- 
fession is justly proud of. So far as we may 
follow his example we honor ourselves in honor- 
ing him. 





Ample Facilities for Law Instruction 


It takes a full page of Tennessee Law Review 
(June, 1936) to list the twenty-six law schools 
which have been established in Tennessee. Of 
the twelve which survive only the law schools 
of the University of Tennessee and Vanderbilt 
University are members of the American Law 
School Association. A number of years ago a law 
school in a Tennessee city of less than 20,000 
population advertised especial facilities in that 
there were eight or nine separate courts in that 
city. The number of law schools tends to become 
less menacing but the multiplicity of separate 
courts continues. 





Experiment with Proctor in Appellate Division 


A recent New York statute empowers the jus- 
tices of the appellate division of the fourth de- 
partment to appoint a “proctor of the bar” for 
the eighth judicial district, which includes Buf- 
falo. This official will investigate and report to 
the court as to the character and fitness of appli- 


_cants for admission to practice, and enforce the 


law with respect to unauthorized practice within 
and without the bar. He will cooperate with 
local bar association committees, and have the 
power of subpoena. The act appropriates $10,000 
for this service. The bill was supported by the 
Buffalo Lawyers Club, the Erie County Bar As- 
sociation and the presiding justice of the appel- 
late division. “It is a new step in judicial ad- 
ministration,’ said Governor Herbert Lehman, 
in explaining it. “It is an experiment, but I be- 
lieve a worth while one.” 


Proposed Novel Use of Lawyers’ Responsibility 


What appears to be an original proposal for 
an extension of lawyers’ services and professional 
prestige is submitted in the report of the criminal 
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law committee of the Detroit Bar Association. In 
all large communities there has been constant 
embarrassment concerning the service of war- 
rants for arrest issued late in the day. The use 
of summonses might have become common but 
for the strain imposed by traffic law arrests. To 
prevent unnecessary incarceration in many cases 
orders for release are accepted by the jailor from 
the prosecutor’s office or from any judge. It is 
proposed that the matter be organized on the 
basis of honoring requests for release of per- 
sons “tentatively charged with the commission of 
a misdemeanor” when submitted by lawyers of 
good standing. A member of the Michigan State 
Bar, it is suggested, could present the credentials 
issued by the State Bar, which would imply re- 
sponsibility for the orderly administration of 
criminal justice. This would not only enable the 
judges to sleep o’ nights, but would prevent 
some bail bond sharks from obtaining pay for 
soliciting judicial aid. 





Principles of Junior Bar Movement 


In discussing the problems which have con- 
fronted the younger practitioners, Mr. Joseph 
Harrison, chairman of the junior section of the 
New Jersey Bar Association, made this pertinent 
comment: 

“With these serious problems bearing down 
primarily upon them the restive spirit among 
the young lawyers is understandable. Their atti- 
tude is one that something must be done about 
these difficulties as distinguished from the “some- 
thing ought-to-be-done” attitude of the elders- 
controlled bar associations. The glory of run- 
ning the associations, or thought of monopolizing 
offices, superseding older and wiser heads or for- 
ming new organizations, are no concern of those 
interested in the junior bar movement. They 
insist that alert bar associations operate all year 
round and put into action the many fine pro- 
grams and recommendations contained in the 
annually filed reports of these associations.” 





Detroit Bar’s Service in Legal Aid 


The Detroit Legal Aid Bureau, established 
twenty-seven years ago, handled 20,772 cases in 
the year ending April 30, a substantial decrease 


from the preceding year. Since assistance was 
refused 1255 persons on the ground that they 
were able to employ attorneys, the Bureau’s re- 
port to the Detroit Bar Association rightly says 
that those served “would have been denied the 
benefit of their rights” if there were no such in- 
stitution. The chairman of the Bar Association’s 
committee on legal aid is Mr. Oscar C. Hull. The 
Bureau acknowledges with thanks the “fine 
spirit” and support accorded by the bar. 





What Judicial Dependence Implies 


In an article in Virginia Law Review Mr. 
Henry Selden Bacon, writing from Paris, de- 
scribes the sad plight of French courts. There 
are several thousand judges, nearly all under- 
paid, and promotions are wangled by politics or 
money. “So small is the purchasing power of the 
salaries that judges are habitually pictured by 
Parisian cartoonists in rags, with their toes show- 
ing through their miserable shoes.” 


‘But the worst feature appears to be the dom- 
ination of the courts by the ministry of justice, 
which has a representative sitting with every 
judge, and apparently able to dictate decisions. 

Doubtless at the bottom of all these evils is 
politics and the lack of independence on the part 
of the judicial branch. And bad as the conse- 
quences are, it must not be forgotten that France 
mothered the arts of civilization for centuries 
and was the first modern nation to unify its sub- 
stantive law in a manner comparable with the 
great work of Roman jurists. The French have 
also led in military science, where centralized 
disciplines are essential. 





No Mincing of Words 


“Pre-trial procedure aids in ascertaining the 
truth. Settlements are increased. Poor cases and 
strong cases alike never come to trial. Discovery 
eliminates surprises. It prevents perjury. It ex- 
pedites the trial. It aids the judicial process in 
becoming more efficient and business-like. It 
promotes frankness and efficiency.” (Quoted 
from an article by Mr. John M. Dunham in the 
Michigan Section of the Michigan Law Review, 
February, 1936.) 





The ordinary man looks to the legal profession to secure a 
workable system of justice for him. When the profession fails to 
do this, he rises in his might to apply his so-called common sense 
and tinker with the machinery. Most of our administrative boards 
and commissions are the results of lay efforts to meet needs unsat- 
isfied by our administration of justice—Paul V. McNutt. 
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Membership Directory—Am. Judicature Society 


The following list of new members supplements the roster published in the last preceding num- 
ber, and extends the directory from May 20 to August 31. 


Alabama 
Douglas Arant, Birmingham 
California 
Guy Richards Crump, Los Angeles 
George A. Faraday, Fort Bragg 


Harold L. Hjelm, Turlock 
Harry C. Mabry, Los Angeles 


Connecticut 


Edward G. Buckland, New Haven 
Arthur W. Chambers, New Haven 
Arthur L. Corbin, Jr., New Haven 


Delaware 


C. R. Mudge, Wilmington 
Florida 


Laurence F. Lee, Jacksonville 
G. L. Reeves, Tampa 


Illinois 
Robert McCormick Adams, Chicago 
Arnold R. Baar, Chicago 
Ernest S. Ballard, Chicago 
Charles L. Byron, Chicago 
Nathan T. Elliff, Pekin 
E. J. Hawbaker, Monticello 
Josef L. Hektoen, Chicago 
Wallace R. Lane, Chicago 
Max Murdock, Chicago 
Holman D. Pettibone, Chicago 
Edward A. Zimmerman, Chicago 


Indiana 
James I. Miller, Peru 
Frederick Van Nuys, Indianapolis 


Maine 
Harry Mighels Verrill, Portland 


Michigan 
George LE. Brand, Detroit 
Vincent M. Brennan, Detroit 
George W. Des Jardins, Lapeer 
William Friedman, Detroit 
3urritt Hamilton, Battle Creek 
Frederic T. Harward, Detroit 
Harry Helfman, Detroit 
Roberts P. Hudson, Sault Ste. Marie 
Leslie T. Jones, Detroit 
DeWitt H. Merriam, Detroit 
Herbert P. Orr, Caro 


D. L. Robinson, Houghton 
George B. Shaeffer, Detroit 
Henry Slyfield, Detroit 
Laurence M. Sprague, Detroit 
Merlin Wiley, Detroit 


Minnesota 


Joseph H. Colman, Minneapolis 
Ellsworth A. Roberts, St. Paul 
Kay Todd, St. Paul 


Mississippi 
P. H. Eager, Jr., Jackson 


Nebraska 
Walter R. Metz, Alliance 


Nevada 
George S. Brown, Reno 
Lester D. Summerfield, Reno 
EK. J. L. Taber, Carson City 
New Jersey 


Herbert W. Backes, Trenton 
Julius Sklar, Camden 


New York 
Edwin F. Blair, New York City 
William Dean Embree, New York City 
Richard C. Hunt, New York City 
Max Levy, New York City 
Ohio 
Charles M. Buss, Cleveland 
Merton L,. Ferson, Cincinnati 
William L. Hart, Alliance 
Loren E. Souers, Canton 
Charles P. Taft, Cincinnati 
Pennsylvania 
John A. Hoober, York 
Forest G. Moorhead, Beaver 
Vermont 
William R. Mcleeters, St. Albans 
Virginia 
John Lewis Abbot, Lynchburg 
John H. Bocock, Richmond 
Collins Denny, Jr., Richmond 
George S. Shackelford, Jr., Roanoke 
West Virginia 
Arthur B. Koontz, Charleston 
Harry E. Watkins, Fairmount 





A word ts not a crystal— 


transparent and unchanged, it is the skin of a 
living thought and may vary greatly in color and 
content according to the circumstances and the 
time in which it is used. 


—Mr. Justice Holmes, in Towne v. Eisner, 
245 U.S. 418, 38 Sup. Ct. 159. 











“WORDS & PHRASES” 


is a collection of more than a quarter of a million 
of definitions of legal and nonlegal words and 
phrases carefully extracted from the opinions of 
the courts, set forth in paragraph form and 
arranged alphabetically like a dictionary. 


Complete from the Earliest Times 
To Date 


It is sold on very convenient terms. 


WEST PUBLISHING COMPANY 
St. Paul, Minnesota 


























